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Ethics and Sovereignty

William L. Blizek and Rory J. Conces

Department of Philosophy and Religion, University of Nebraska at Omaha, Omaha, NE 68182-0265

In the political arena, every nation is considered to be
sovereign. That is, what happens within the legitimate bor-
ders of a nation, what does not affect other nations, is to be
decided by the people of that nation or the government of
that nation and no one else. If a nation wants to centralize
economic decisions, that is its business. If a nation wanis a
free market economy, no other nation can interfere. If a na-
tion wants to be represented by a new form of government,
it has the right to change governmenls. And so on.

Outside of the political arena, however, in the arena of
ethics, can we say that the ethics of each nation is sovereign
in the same way that its political arrangements are sover-
eign? Are the moral rules of each nation to be decided by
the people of that nation and no one else? Is it wrong for
any other nation to intervene in the ethical life of a nation
that has selected its own set of ethical rules? Or, does ethics
go beyond political boundaries? If it is right for some, is it
not right for everyone? Aren’t there some kinds of behavior
that we can condemn from an ethical point of view, even il
they have been selected by the people of some other na-
tion?

All of these questions are being raised as the morality
of nations becomes widely known and the ethical behavior
of a nation can be known around the world instantaneously,
The more we know about the ethics of nations, the more
frequently such questions are likely to arise, leaving us with
the gquestion of how we are 1o understand ethics and the
sovereignly of nations. In the following, we try (o make a
contribution to that understanding.

I

There are two familiar ways to see the relationship be-
tween ethics and sovereignty. The first is to say that ethics,
like politics, is a matter for each nation to decide for itself
and it is not the business of any other nation to interfere
with that decision. The second is to say that ethics reaches
beyond sovereignty, that some things are right or wrong,
independently of what the people of any nation claim. We
will consider each of these views in lurn.

I we accept the view that the ethics of any nation is
sovereign, in the way that its politics and laws are sover-
eign, we encounter all of the problems associated with what
is frequently called “culiural relativism.” The basic prob-
lem of cultural relativism is that it prevents us from saying
of any other culture that what they do is wrong, as long as

what they do conforms to the ethical standards adopted by
that culture. If, for example, the people of one culture {or
nation) decide to practice apartheid, then no other culture
can say that what they are doing is wrong, as long as what
they are doing is conforming to the standard of apartheid.

Ouwssiders could say that what the people of another
culture are doing is wrong, but they could only say this of
actions that violated the ethical standard of that society. For
example, we could say of any culture that had adopted apart-
heid that its people were acting wrongly or that one of its
policies was wrong, il we are referring Lo actions or policies
that are contrary to apartheid. Outsiders could also say that
what the people of a culture are doing is wrong, but they
could only mean by this that what those people are doing is
not what we consider to be right, and nothing more, What
we cannot say if cultural relativism is correet {or if the eth-
ics of nations are sovercign) is that what people do in other
culwres that conforms 1o their own moral standards is “re-
ally” wrong.

But, it is just this problem that causes us 1o abandon the
perspective of cultural relativism. We do believe that some
actions are wrong, even il they have been adopted by the
people of another culture for even some people in our own
culture). We believe, for example, that apartheid is wrong,
really wrong, even if some culture adopts apartheid as a
policy for treating some of its people differently from oth-
ers. We belicve that ethnie cleansing 15 wrong, even ilitisa
practice adopted by other cultures. We belicve that execut-
ing suspected dissidents without a trial, a fair trial (i.e., with-
out really knowing whether the suspects have behaved as
they have been charged) is wrong, even if this is a common
practice in other cultures.

And we do not just think that such behaviors are mor-
ally wrong, for we expect others to agree that such behav-
iors are morally wrong—although we might not expect the
agreement of those who participate in such behaviors. The
wrongness of such behaviors does not lie in the fact that the
behaviors are different from our own culture’s behaviors,
but that they are universally wrong, They would be wrong
in our own culture if we adopted those behaviors. We think
such behaviors are really wrong, and not just wrong as o
matter of taste or culture.

As long as we view some behaviors as wrong across
cultures, then we must reject cultural relativism and with it
the view that the ethics of nations are sovereign in the same
way that the internal politics of nations are sovereign,
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The second familiar way of viewing ethics and sover-
cignty is to see the ethics of our own culture as correct, or
more enlightened, or more civilized, than the ethics of other
cultures (at least some other cultures) and, therefore, as ap-
plying to other cultures, whether or not they accept or rec-
ognize that application. Some cultures are morally superior
1o others, and those cultures of moral superiority have the
right, indeed the obligation, to instruct other cultures in their
morality or even o bring about changes in the ethics of other
cultures—possibly even by some form of coercion.

But this view of cthics and sovereignly runs into ils
own set of problems. These problems we would identify as
the problems of eolonialism. That is, one culture or nation
treats the people of other cultures badly (from the moral
point of view) by forcing them to conform to particular stan-
dards, all in the name of treating them well, i.c., improving
their morality. Even condemning another culure, because
it does not conform to all of our own standards, is a way of
treating another culture in a morally inappropriate way.

Theoretically, we are willing to say that the view of
ethics and sovercignty that includes cultural relativism is
wrong. This mcans that there are some things that are really
right or wrong, regardless of how another cullure perceives
them. The problem with what we are calling the colonial
perspective is not a theoretical problem, but rather a practi-
¢al problem, It is the problem of seeing what we do as right
simply because we do it or we are familiar with it This
tendency is a common one and il we are 1o talk meaning-
fully about ethics across boundaries, we will have to make
an effort to curb this endency.

Since neither of the familiar views seems o us a salis-
factory way 1o understand ethics and sovereignty, we make
the following proposal. The ethics of nations are not sover-
eign—1o avoid the problems of cultural relativism—but the
ethics of any given nation arc not necessarily ethics that
apply 10 everyone—the problem of believing that my val-
ues are correct because they are mine. What is required is a
case by case examination of the various values or practices
of any pation to see if they meet some sense of morality to
which people from different cultures can agree. Is the ex-
ample before us more like a case where there is wide agree-
ment that such behavior is wrong? Or, is it closer o one in
which one culiure tries to impose its views on another.

If this theoretical understanding, call it the case study
method il you will, is to be satisfactory, then it will have to
work in practice. We would now like to apply this method
to several examples.

I

Legal Punishment

The first st of case studies concerns various forms of
legal punishment. On the one hand, there seems to be aclear
acknowledgment in the United States and elsewhere that
imprisonment of incapacitation is a morally acceptable form
of punishment, particularly when certain conditions are be-
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lieved to have been satisfied. Assuming that the original
conviction was a just one, these conditions may include a
prohibition on the severity of the imprisonment unduly ex-
ceeding the moral gravity of the olfense (i.c., an acknowl-
edgment of a rule of proportionality) and the requirement
that the conditions of imprisonment should include adequate
health care and protection from others who are confined in
the same facility (i.e., an acknowledgment that those in the
custody of the state should be treated in a humane way},

On the other hand, there seems to be wide agreement,
albeit far less than the agreement on imprisonment, that the
death penalty is morally wrong. Some may argue that the
death penalty constitutes a denial of the offender’s dignity
as a human being, while others object 1o it on the grounds
that it is an act of revenge. Still others may view the death
penalty as immoral not because the act of putting someone
to death is in principle morally repugnant, but because the
punishment may not satisfy the “demands of justice” which
requires punishing only the guilty. In the worst case sce-
nario, capital punishment may be used to intimidate or ter-
rorize some segment of a society. The trial and execution of
the Nigerian playwright and human-rights activist Ken Saro-
Wiwa in 1995 is a case in point. But the “demands of jus-
tice” may also not be served by the legal system found in
the United States, How could this be? First, it is not true
that every person who kills another human being is guilty
of perpetrating a crime. It is quite common for people to die
as a result of an accident or an act of justifiable or excus-
able homicide. But even if it is clear that several persons
have committed crimes by killing another human being, 1
should not be taken for granted that they are guilty of com-
mitting the same crime. Each person may be found guilty of
having committed one of several crimes: first-degree mur-
der, second-degree murder, or manslaughter. In the case of
a post-Furman capital murder trial, if the jury decided against
the defendant on the issue of guilt or innocence by handing
down the verdict of guilty of capital murder, then the jury
would have o decide on the issue of death or life imprison-
ment.! In the penalty stage of the trial procedure, the jury
would be required to consider all aggravating and mitigat-
ing circumstances in deciding whether the death penalty is
the proper punishment for the convicied defendant. Possible
aggravating circumstances include the capital felony being
committed for pecuniary gain or that it was especially hei-
nous, atrocious, or cruel; possible mitigating circumstances
include the defendant having no significant history of prior
criminal activity or that the defendant was under duress at
the time of the crime.”

Given the series of discretionary stages of the Ameri-
can criminal justice process, it is apparent that judgements
concerning someone’s guilt and desert can be affected by a
number of irrelevant factors ineluding ethnic and racial at-
titudes. Indeed, some statistical studies have shown that
blacks killing whites have the greatest chance of being given
the death penalty, while whites killing blacks have the least
chance of being executed, This is suggested by the dispro-
portionate percentage of blacks who are under sentence of
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death.’ Apparently there is a sufficient number of discre-
tionary decisionmakers who believe that the seriousness of
one crime far outweighs that of another and so deserves a
more severe punishment. So even after the post-Furman
reforms were implemented, we have some reason not to be
overly confident that the American criminal justice system
can sort out those who deserve o be executed from those
who do not in a way that is both rational and just. If our
confidence has been compromised in any way, then per-
haps we ought to reject the death penalty as a legal form of
punishment in the United States.

But what about caning as a legal form of punishment
for an offence such as vandalism? s caning a case where
there is wide agreement that such punishment is morally
wrong (similar to the case of capital punishment) or does
the uproar against it make it closer to one in which one cul-
ture tries to impose its views on another? Caning appears to
be closer to the latter. Take the recent case of Michael Fay.
Michacl Fay was an American teenager living in Singapore.
In 1994 Fay was arrested and found guilty of several acts of
vandalism, including a week long spree of spray-painting
grafTiti on cars. His punishment included a fine, a jail sen-
tence, and being given four strokes with a ratten cain.* The
sentence brought world-wide condemnation of Singapore’s
reatment of Fay. The issue was not whether Singapore had
stringent criminal sanclions for relatively minor acts, but
rather the severily of the punishment for vandalism. One
objection 1o the punishment was that it did not fit the cnime—
a violation of the rule of proportionality. Those who voiced
this objection thought that the degree of punishment should
correspond to the degree of harm or damage that was done
by committing the illegal act, and that acts of vandalism did
not warrant a “*physical beating.” In defense of the sentence,
government leaders of Singapore explained that the legal
system of their country owes more 1o those who abide by
the laws (and so must provide them with ample protection)
than it does to those people who break the laws, whether or
not they are citizens of Singapore. In other words, the heart
of the matter for Singapore’s leaders was the maintenance
of social order. The assumption was that such harsh penal-
ties would serve as a deterrent to those who might consider
perpetrating such crimes in the future. And in so doing, the
leadership of Singapore satisfied its obligation not to act in
ways rendering it unlikely that future generations in
Singapore can have an equally high standard of living,

Critics of Singapore's treatment of Fay, especially those
from the United States, cited their own society as a standard
by which all others should be measured. For example, it
was said that these who live in the United States live in a
country that takes seriously a broad notion of freedom and
individual rights, which in some way tempers punishments
that would otherwise be considered cruel and unusual. For
example, rather than caning the individual, police and pros-
ecutors in the United States ofien dispose of such offenses
with a warning, probation, or restitution. The government
of Singapore, however, has given more importance to the
notion of “collective security” than to individual freedoms

and rights. But the result 15 not all bad. In some ways life in
Singapore is more pleasant than life in some metropolitan
arcas of the United States. The streets are elean and pedes-
trians are relatively safe and secure from violent assault.
Mot many Americans who live in urban centers such as New
York City, Chicago, and Los Angeles can say the same about
their streets and personal safety. Nevertheless, many Ameri-
cans would say that the cost of such security is too greal; on
the one hand, quick and severe punishment for those per-
sons who seek to breach the security of those around them
and, on the other hand, a far more restricted view of free-
dom and rights.*

But who is to say which approach carries with it a
greater degree of moral legitimacy? Is a nation whose gov-
ernment exhibits a degree of authoritarianism in order 10
protect those who live within its territorial boundaries,
though at a cost of certain freedoms and rights, morally su-
perior 1o a nation whose government allows for a wider and
deeper dispersal of freedoms and o more stringent prolec-
tion of individual rights, though at the cost of allowing lor
what seems to be a certain degree of “anarchy™? In the ab-
sence of caning being an egregious violation of human rights,
which would be the impetus for widespread moral rejection
of this form of punishment, the case of caning seems to be
one of ethics as sovereign. [t is precisely because caning is
used to inhibit the erosion of the social fabric, which is es-
sential for democracy and the development of human po-
tential, that the choice of how people will determine the
shape of their associations should be left up to them, If free-
dom means living life to the fullest such that a citizen has
the ability to satisfy his or her material and intellectual needs
and desires—in other words, 1o develop his or her poten-
tial, then perhaps freedom should be measured in terms of
not only non-interference with a person’s rights but also in
terms of a person's security. Is a woman who has her prop-
erty vandalized, free? Is a man in consiant fear of having
his pussessions destroyed Iree to develop himsell v the Tull-
est of his potential? If government does not provide the con-
ditions to allow citizens to act according to their rights, then
citizens will not be able to pursue their own values and ends,
to pursue their own vision of the good life. And if the devel-
opment of one's potential is determined in part by the socio-
political-economic conditions that the individual finds him-
selfl or herself in, then perhaps the citizens ought 1o decide
for themselves whether caning is a morally permissible form
of punishment.

Bodily Mutilation

The second set of cases concerns bodily mutilation.
Taking the clearly acceptable case [first, it seems that facial
mutilation (¢.g., facial scarring and piercing) is a case in
point. Although some people may not be inclined 1o per-
form gross mutilation on his or her own lace or on the face
of a family member, facial mutilation does not scem 1o be
morally objectionable if it is undertaken voluntarily. This is
true in many societies; people are generally allowed (or free)
to treat their bodies as they please. Indeed, the facial scar-



ring that is commonly found in some Third World countries
15 In some ways quite similar to the morally acceptable pro-
cedure of cosmetic surgery (whether itinvolves a “nose job"
for a middie-aged woman or the removal of a tail from a
newborn) that is routinely done in the developed world.®
And, of course, there are those less radical practices that are
found morally permissible throughout the world, practices
like picreing an ear or nose with metal objects.

On the other hand, the ancient practice of female cir-
cumcision, often referred to as female genital mutilation
(FGM), is widely acknowledged as being morally wrong,
particularly when it is done involuntarily and when it se-
verely compromises a woman's general health, capacity lor
reproduction, or sexual pleasure.” Although this practice has
persisted for a variety of reasons, the involuntary and com-
promising features seem to be at work in three of the four
basic forms of female circumeision: “sunna,” excision, and
the most radical form of the practice, infibulation, or
“Pharonic” circumcision. Sunna circumcision involves the
removal of the prepuce or clitoral hood while allowing the
gland and body of the clitoris to remain intact. Excision,
sometimes called “clitoridectomy,” is the most common
form of circumeision and often involves the removal of the
entire ¢litoris. Although the extent to which these forms of
circumeision reduce the sexual pleasure of the woman is
unclear, the immediate elfects of these procedures 1o a
woman's health are quite apparent.” They often include
shock, hemorrhaging, and serious bacterial infections. In
addition, there are often long-term gynecological and genito-
urinary complications resulting from these procedures, in-
cluding infertility and difficulty in childbirth.* But of the
three forms of circumcision noted above, it is the radical
procedure of infibulation that has the most deleterious el-
fects on a woman's health, childbearing, and sexuality. This
15 because infibulation involves the removal of almost all
of the external female genitalia and what remains is sewn
together leaving a small hole Tor the passage of urine and
menstrual blood. OF course, the adverse effects can be se-
vere with any of these forms, but the problems are most
pronounced with infibulation, problems which range from
hemorrhage and acute infection to chronic infection and
difficultics in childbirth."

The growing acknowledgment that female genital mu-
ulation is morally reprehensible is reflected in a number of
international legal documents that have been adopted by the
United Nations General Assembly. One such document is
the Universal Declaration of Human Rights that was adopted
in 1948, It spells out the fundamental human rights that
member states have pledged to protect as well as promote.
Among the articles that pertain to female circumecision are:
Article 3, "Everyone has the right to life, liberty and the
security of person”; and Article 5, *No one shall be sub-
Jjected 1o torture or to erucl, inhuman or degrading treat-
ment or punishment.”!! Another powerful document is the
Convention on the Elimination of All Forms of Discrimina-
tion Against Women (CEDAW), which was adopted by the
General Assembly in 1981. The CEDAW is a convention
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that was specifically draficd 1o acknowledge that women
have an equal right to the full enjoyment of human rights
and fundamental freedoms as do men. Although the con-
vention does not mention genital mutilation by name, itis a
revolutionary document insofar as it acknowledges a link-
age between custom and the restriction of women's enjoy-
ment of their human rights, a linkage that encompasses fe-
male genital mutilation. Under the convention’s Article 5,
for example, governments are obliged 1o “modily the social
and cultural patterns of conduct of men and women, with a
view to achieving the elimination of prejudices and cus-
tomary and all other practices which are based on the idea
of the inferiority or the superiority of cither of the sexes or
on the stereotyped roles for men and women."" But it was
not until the United Nations World Conference on Human
Rights held in Vienna in June 1993 that the member states
took seriously the global dimensions of female-targeted vio-
lence. In the Vienna Declaration and Programme of Action,
member states declared that they should work towards “the
elimination of violence against women in public and pri-
vate life, the elimination of all forms of sexual harassment,
cxploitation and trafficking in women, the climination of
gender bias in the administration of justice and the eradica-
tion of any conflicts which may arise between the rights of
women and the harmful effects of eertain traditional or cus-
tomary practices, culwral prejudices and religious extrem-
ism.”"* But by far the most important resolution adopted by
the General Assembly was the 1993 Declaration on the
Elimination of Vivlence Against Women, Article 2 of which
defined violence against women as including “physical,
sexual and psychological violence occurring in the family,
including battering, sexual abuse of female children in the
houschold, dowry-related violence, marital rape, female
genital mutifation |our italics] and other traditional prac-
tices harmful to women, non-spousal violence and violence
related to exploitation.”"

But what about genital mutilation that has little health
risk and that does not harm a woman's capacity for repro-
duction or sexual pleasure? The least intrusive form of fe-
male circumcision called ritwalistic circumeision, a proce-
dure that involves the clitoris merely being “nicked” by a
sharp instrument, is such a practice. Although it is a surgi-
cal procedure, it is no more intrusive, painful, and sexually
debilitating than male circumeision, a surgical procedure
that involves the removal of the foreskin of the penis and
which, like the female procedure, can be followed by the
onset of infection. The similaritics between male circumei-
ston and ritualistic circumcision become clearer once we
realize that (1) male and female circumcision are partly
rooted in religious ritual, the former representing a covenant
between God and His people in Judaism, whereas the latter
is associated with the important virtue of chastity within
the Muslim religion; and (2) that male and female circum-
cision often oceurs to infants and young children, persons
who are unable 1o give their consent to the procedure." If
the analogy between the two types of circumcision is mor-
ally relevant, then perhaps there 15 a dilemma of moral con-
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sistency that critics must acknowledge: either the moral
outrage that many show towards female circumcision should
be directed solely at the three most intrusive forms of the
practice or their moral outrage towards ritualistic circumci-
sion should be extended to male circumcision. For what-
ever reason, however, the analogy is not given much cre-
dence, thereby resulting in the dismissal of the dilemma.
Yet the growing condemnation of female circumcision has
not been confined to international organizations like the
United Mations, for several governments have also prohib-
ited some, if not all, forms of female circumcision within
their own territorial boundaries, In 1982, Sweden passed a
law making all forms of female circumcision illegal. It is
likewise illegal in England and Somalia. And in the United
States, Congress appears to be confronting this practice by
putting together legislation (HR 3247) that would make it
illegal 1o perform female genital mutilation on a child in the
United States as well as informing all new immigrants that
the praetice of female genital mutilation eannot be brought
into this country, Moreover, the highest immigration court
in the United States, the Board of Immigration Appeals, re-
cently recognized the practice of female genital mutilation
as a form of persecution and ruled that a 19-year-old West
African woman be granted political asylum.

But the question remains, at what point should a prac-
tice like female eircumcision be deemed “dangerous”
enough 1o be an egregious violation of human rights, a vio-
lation that requires intervention on the part of international
organizations and governments? This issue is especially
pertinent given that all forms of circumcision for the two
genders have not been shown to be sulficiently dissimilar
in the way that they would have to be in order for us to
render different moral and legal judgements, thereby elud-
ing charges of selectivity, inconsistency, and even capricious-
ness. There must be important moral considerations in re-
gard to the practice of female genital mutilation to outweigh
the moral reasons for respecting a nation’s sovereignty and
to single out this mutilation as a practice to be banned world-
wide. Even a “condition of reasonableness,” such that there
is some plausible basis for believing that a prohibition against
this practice will promote to some measure the well-being
of people worldwide, is not sufTicient if the prohibition is
self-serving for its sponsors.' This would be reflected in a
situation in which the countries of the North and West are
permitted to continue male circumcision, while those of the
South and East are subject to stringent regulations prohibit-
ing the female forms.

Population Control

The third set of cases concerns population conirol. On
the one hand, population control is clearly acceptable in situ-
ations where it is undertaken voluntarily. Ways of limiting
the fertility rate include hormonal methods, such as the birth
control pill and Norplant®; barrier methods, such as dia-
phragms, condoms, and spermicides; 1UDs; sterilization;
abstinence; surgical abortion; and chemical abortion, such
as RU 486, Of course, the means by which a woman limits

the number of times she gives birth during her lifetime is
subject to vigorous debate. For example, there is a debate
among Catholics concerning the Church’s prohibition of con-
traception and abortion as morally illegitimate in their own
right, regardless of how voluntarily they may be used by a
woman, Bul, in principle, the idea of women being allowed
to make procreative decisions seems 10 be widely recog-
nized throughout the world. The recent debate concerning
reproductive and sexual rights, especially the debate at the
United Nations Fourth World Conference on Women held
in Beijing in 1995, has brought much attention to this issuc.
At the core of this debate is the right 1o determine the size
and spacing ol one's Tamily, which is bound up with the
ideas of bodily integrity and sexuval self-determination. Any
attempt by a woman to voluntarily delay starting a family
or to curb the size of her family seems to be reflective of
these fundamental ideas."”

On the ather hand, population control is clearly wrong
when it prohibits competent individuals, 1.c., those who have
the physical and psychological capacities as well as the [i-
nancial resources to raise a child, from bearing children in
nations in which doing so would not have an adverse effect
on the economic development or the socio-political stabil-
ity of the nation-state. Questions of compelency covering
such a range of capacities seem Lo be relevant considerations
as regards whether someone ought to be allowed to have
children as well as the number of children to be had. In-
deed, the quality of life should be more than that experi-
enced by a perfectly miscrable person. But to prohibit those
women who are adequately endowed in such a setting from
bearing children would be 1o act contrary 1o not only the
Beijing Declaration, but also Article 16 of the Universal
Declaration of Human Rights which states that “Men and
women of full age . . . have the right to marry and to found
a family.""*

But do we have good reason to say that it is morally
wrong for a government of a developing nation 1o coerce its
female citizens to not have more than one child? Or, for that
matter, is it morally wrong for such a government Lo coerce
its female citizens to have children? Is there wide agree-
ment that coercion in either situation is morally wrong or
are the moral objections just symptomatic of cultural domi-
nation? We believe there is a split decision; antinatalist popu-
lation policies (of, for example, present-day China) may he
morally permissible given certain conditions, whereas a
strong case can be made that pronatalist policies (of, for
example, Romania under Ceaugescu) are morally impermis-
sible.

Take China's current one-child policy, which has been
one of the moest comtroversial policies in the world. “The
Chinese government became increasingly aware of its popu-
lation problem throughout the 1970s, coming to the realiza-
tion that even if its fertility rate were to drop to the “re-
placement level™ of about twa children per woman, its popu-
lation would continue to grow [or at least 50 years because
of "demographic momentum” (that is, each woman is hav-
ing fewer children, but the number of women who are giv-
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ing birth is much greater)." It was this realization that led to
the current one-child policy. At the core of the policy is a
set of benefits or incentives and punishments. For those
couples that pledge to have no more than one child (called
“one-child certified” families), a wide range of benefits are
made available, including allowances for medical care and
housing, prierity for schooling and employment, and dis-
counts for food. But for those who exceed the allowable
number of children, there are a set of severe fines and sanc-
tions. Although the policy is enforced differently in the ur-
ban centers than it is in the rural areas, it allows for a variety
of punishments ranging from restricting living accommo-
dations to imiting employment opporiunitics, There are even
allegations that the official policy includes coerced abor-
tions and sterilizations.™ The latter allegations have espe-
cially led many individuals as well as governments to mor-
ally object to China’s population control policies. But
whereas those who object to China’s policies emphasize the
individuality and personal autonomy of human rights, the
Chinese leadership has focused on the collective and social
unity as the key considerations allowing them lo ensure
socio-cconomic development. In this sense no one should
be allowed to impose a cost on others simply by having a
child. especially when doing so has a negative impact on
the distribution of goods and services in a community. Some
interference in the personal and private part of peoples’ lives
may be required il a community is to control its population
and to regulate the quality of life of its people.

These two goals are extremely imporiant for China
because they are intertwined. Of course, in the broader scope
of things, the control of the world’s population is an ex-
tremely important goal. According to the United Nations
Population Division, the world's population is now approxi-
mately 5.77 billion and is growing at an annual rate of 1.48%.
This means that the world's population will increase by 81
million next year and that the global population will double
in 43 years.” These startling ligures, however, do nol ne-
cessitate a doomsday scenario for mankind. This is because
much can happen in the next four decades, nol to mention
the fact that the variety of assumptions, choices, and un-
known varables thal surround the numerous estimates of
the human carrying capacity of the planet are not well un-
derstood. This is made clear when we realize that these es-
timates range from | billion (a figure that mankind surpassed
quite some time ago) o 1 rillion.” But given that more
than hall of these estimates fall within the range of 4 billion
and 16 billion, the issue of world population growth should
be taken as a serious concern. And it is nol just a matter of
sheer numbers of people, for as neo-Malthusians and others
have indicated, a continued increase in world population is
linked to the retardation of development and economic
growth, the degradation of the environment, the exacerba-
tion of poverty, and a rise in social breakdown and armed
conflict.?

Although these linkages may be played out differently
from country 1o country, the linkage of a large population
that continues to grow and environmental degradation is
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most certainly demonstrated in China™ China, the most
populated country in the world, has a population of 1.23
billion persons and a population growth rate of 1.4%. China’s
rapid population growth and the growth and distribution of
China’s poor have resulted in numerous environmental prob-
lems that cover land, air, and water resources. In terms of
China’s land resources, the increase in population has re-
sulted in a tremendous demand for timber and firewood,
thereby further resulting in increasing pressures on its for-
est resources. These same forest ecosystems are also in dan-
ger from land conversion because of the increasing need o
turn forests into crop producing acreage. But it is not only
the forest ccosystems that are being destroyed or degraded,
for China’s large population has been a principal cause for
grassland degradation as well as the degradation of arable
land due to poor land-use policies.

China is also paying a heavy price for having such a
large population in terms of air pollution due to the demand
for ever increasing amounis of energy. China already is the
world’s leading producer and consumer of coal. Coal sup-
plies three-quarters of China's energy and is the biggest
source of low atmospheric air pollution in cities as well as
the principal source of sulfur dioxide that causes acid rain.
Some researchers have noted that air pollution has gotten
so bad in China that current levels mirror levels of air pollu-
tion of the developed countries during the 19508

And in terms of its water resources, China is facing
serious problems of water pollution caused primarily by the
drainage of indusirial wasle water. ‘The pollutants of this
runoff not only alfect surface water, but groundwater as well,
which has contributed to frequent fresh water shortages in
China’s urban centers.

ILis in part a response to these and other environmental
problems that plague China that its leadership has sought 1o
curb the damage that is being done 1o the environment in
the interest of the common good (i.e., the quality of life that
is suitable to its people). Consequently, China has sought
“public intervention™ 1o control “private action.” OFf course,
population policies which include cocreive sterilization and
abortion are morally objectionable insofar as they invalve
“cruel, inhuman, or degrading treatment.” But a coercive
practice need not be morally improper. It is when a policy is
a violation of Article 5 of the UN Universal Declaration of
Human Rights that we can persuasively clim that the policy
is immoral.”® But does a coercive policy that uses positive
incentives as well as the withholding of privileges be con-
strued as a violation of Article 57 And what about Article 6
which concerns the founding of a family. Are such mea-
sures violations of this article? Once again, in the absence
of measures thal are egregious vielations of human rights,
the case of population control seems to be one of ethics of
sovereignly.

IV

What are the obvious lessons to be learned from this
exercise? First, practices that are widely held to be morally
acceptable should be acknowledged as such and even pro-
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moted when appropriaste. Second, those practices tha are
widely rejected as morally unacceplable should be eradi-
cated. But are all practices easily pigeonholed as being ei-
ther morally acceplable or unacceptable? Our study sug-
gests that this is not the case. Indeed, caning, ritualistic cir-
cumcision, and China's one-child policy seem 1o be such
practices. But unlike practices that are clearly acceptable or
unacceptable, in which case steps to promote or eradicaie
them can be implemented by governments or international
organizations, these practices may pose a dilemma to those
who formulate and implement policies that affect how people
live their lives. On first glance, some may argue that such
practices should be left alone, at least for the present time,
because to do otherwise may suggest an altempt on the part
of some nations to force other nations to conform to par-
ticular ethical standards, thereby rekindling the colonialism
ol yesteryear. But this leaves us without even the barest of
criteria Lo decide for ourselves the range of morally accept-
able measures that our leaders (as well as leaders of regional
and international organizations) can take with regards 1o
these “normatively fuzzy™ practices. Can this be remedied
in some way? We think so, even il only in the most simplest
of terms.

So what is the Clinton administration, [or example, al-
lowed to do concerning the three cases at hand? What are
the options open to the administration? To begin with, per-
haps 1t would be best lo consider what Kind of practices we
are dealing with, for this will in large measure help to deter-
mine what should or should not be done. One way 1o cat-
egorize such practices is to place them into one of two cal-
egories: state-directed practices and culture-based practices.
Those that are state-directed are practices that are the direct
result of a government's laws and/or policies. They are prac-
tices that would cease to be within a relatively short period
of time if the government responsible for them took steps o
change the relevant laws andfor policies. Although state
sponsored terrorism is an act that is of the "obviously im-
moral category,” measures taken by the government of Iran
to curtail lerrorism, such as withholding logistical and fi-
nancial support from the pro-Iranian Hizbullah in Lebanon,
waould be an example of such a policy change. On the other
hand, eulture-based practices are not state-directed, though
they may be state-sanctioned (i.e., the practices are neither
promoted nor discouraged by the government). They are
practices that, over time, have become a way of life for cer-
tain segments of the population.

Into which of these categories do we place caning, ritu-
alistic circumeision, and China’s one-child policy? Caning
and China's one-child policy are clear cases of state-directed
practices. The former is a punishment that is a part of the
criminal code of Singapore, whereas the latter 1s an official
state policy of China. Surely, both of these practices would
cease Lo be if the governments of Singapore and China took
steps Lo rewrile ils criminal code or its population policy
respectively. On the other hand, ritualistic circumcision
seems to be a culture-based practice that is tolerated by many
governmenis around the world.

We can now consider the options open to a disgruntled
LS. administration that feels the need o do something about
these sorts of practices. Given that many of these practices
are thought to be morally wrong because of their relation-
ship to fundamental human rights, it seems clear that the
sort of state intervention that is being alluded w0 is none
other than "humanitarian intervention.” Although the clas-
sic definition of humanitarian intervention as “forcible sell-
help by states to protect human rights™ is stll regarded by
many commentators as the prelerred usage, there has been
a growing effort on the part of others 1 expand this delini-
tion to include forcible self-help by regional and interna-
tional organizations (and, perhaps, by corporations like Ex-
ceutive Ouicomes), the threat or use of non-military cocr-
cion {e.g., cconomic boycotts), as well as non-cocrcive
measures (e.g., sceret financial support of [riendly politi-
cians).” Of these, perhaps it is coercive (military and non-
military ) humanitarian intervention that is the most contro-
versial, since it is this sort of intervention that is most cited
as involving the violation of a nation's sovereignty.™ Which
of the practices cited above would be best dealt with by
means ol Torcible military humanitarian intervention? Since
this sort of intervention is the most intrusive and destrue-
tive of the forms of intervention, the source of the inluman-
ity that is at work in a country should be understood as some-
thing which is well-defined, singular in nature, and set apart
from the victims. A despotic ruler would be a clear-cot ex-
ample of such a source of inhumanity. Of the three prac-
tices that have heen examined, only Singapore’s punishmeni
by caning and China’s one-child policy are obvious cascs
of state-directed practices that could be brought to an cnd
through overt or covert military operations.” But the prob-
lem is that national sovereignty and territorial integrity
should be respected and that their violation should only oc-
cur in the most extreme of circumstances.™ What sorts of
conditions might we want o consider as having to be sitis-
ficd before such intervention is thought w be morally justi-
fied? The just-warist perspective on the moral justilication
of going to war—ihe jus ad bellunm—provides us with three
important conditions: (1) the principle of just cause; (2) the
principle of proportionality; and {3) the principle of Last re-
sort.™ Perhaps the only just cause to warrant the use of mili-
tary force in the protection of human rights would be il there
were egregious or gross human rights violations being coms-
mitied by a government. Although there is no clear agree-
ment with regard to the meaning of the term *gross human
rights violations® as well as the sorts of acts considered to
be such violations, the United Nations considers the fol-
lowing to be examples of gross human rights violations:
“genocide; slavery and slavery-like practices; summary or
arbitrary executions; torture and cruel, inhuman or degrad-
ing treatment or punishment; enforced disappearance; arbi-
trary and prolonged detention; deportation or foreible trans-
fer of population; and systematic discrimination, in particu-
lar based on race or gender.”" Are Singapore and China
guilty of such violations when it comes to caning and the
one-child policy respectively? Perhaps, but it does not seem
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1o be obvious to us. A strong argument would have to be
presented for this condition to be met. But even if this con-
dition is said to be satisfied, the other two conditions appear
1o be obstacles for the immediate use of force. The principle
of proportionality may not be met because the amount of
harm to persons as well as destruction of property (i.e., the
amount of evil) for all involved may not outweigh the good
that is achieved by the use of military foree in protecting
human rights. Moreover, the principle of last resort requires
that all avenues to rectify the injustice must be exhausted
prior 1o overt or covert military action. It is unlikely that
these avenues have been exhausted with regard 1o either prac-
tice, So it appears that the use of forcible military humani-
tarian intervention does not seem 1o be justified for use
against Singapore and China.

What about coercive non-military humanitarian inter-
vention? Is it morally permissible for the Clinton adminis-
tration to use such intervention to influence the leadership
of Singapore to change its criminal code or (o persuade the
Chinese government 1o reformulate its population control
policy? In regards o Singapore’s eriminal code, an effort 1o
induce a revision of the code could be made by linking judi-
cial reform with a continuanee of good political, economic,
cultural, and scientific ties with the United States. Measures
such as cultural and economic boycotts, as well as with-
holding certain kinds of aid, freezing assets, and imposing
various other economic and political sanctions could be con-
sidered by the administration. Of course, there is no prima
fucie obligation for the U.S. to provide assistance to
Singapore, but for the government of the United States to
link its granting of foreign assistance to Singapore on the
basis of whether that country shares a particular
administration’s views on (reedom, individual rights, pun-
ishment, and social order may be taken as just another in-
stance of coercive interference in the internal affairs of a
sovereign nation, an interference that may have litle, if any-
thing, to do with self-defense or the prevention of gross vio-
lations of human rights, two recognized exceptions 1o the
general prohibition of assaulting a nation's sovereignty.

Many of the same measures could be taken against
China and its one-child policy, but one measure that has been
used against China and other countries that have adopted

“eoercive” population control pnI|C|c-.~. is the reduction/elimi-
nation of family planning assistance. For example, until the
19805 the United States had 2 long history of established
policies of giving family planning assistance to developing
countries.™ With the first term of the Reagan administra-
tion, however, U.S. policy changed dramatically. The Re-
publican administration reversed U.S. policy and decided
o eliminate its funding of fnrermationad Tamily planning
progroms, which included funding that was connected with
abortions, The administration first reduced U.S, contribu-
tions, then totally eliminated its funds 1o the International
Planned Parenthood Federstion (1IPPF) and the United Na-
tions Population Fund (UNFPA). Action was taken agains|
the IPPF because it provided funds [or abortions, whereas
the defunding of the UNFPA wok place because it provided
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support to China’s “coercive” family planning program.
Although funding for family planning continued through
bilateral programs under the auspices of the United States
Agency for International Development (USAIDY, the con-
tributions were for selected programs and the contributions
were at diminished levels.

Although some had hoped that a change in administra-
tions would bring a change in U.S, policy toward family
planning assistance, the arrival of the Bush administration
only resulted in the continuation of the policies put forth by
the Reagan administration. President Bush even went so far
as 1o veto several bills that were proposed by Congress to
restore funding for family planning programs. In 1995 the
Clinton administration publiely announced its willingness
1o reassert U.S. leadership in this area by setting aside a
record $547 million for family planning programs, but lime
will tell whether the effects of the Reagan and Bush poli-
cies will be reversed, thereby resulting in renewed efforts
1o further reduce global population growih.™ In the mean-
time, the question should be asked, “Were the politics of the
past two Republican administrations a case of conservative
American politics and morality dictating how China and
other developing countries should go about attempting 1o
control the size of their populations by interfering in indi-
viduals' choices about their reproductive behavior?"

But what about the various forms of female genital cir-
cumcision? Given that the practice is a culturally-based one,
the use of forcible military humanitarian intervention does
not seem to be morally justifiable. In this case, the source of
the evil is not well-defined, singular in nature, and external
to the victims. Rather, it is part of a long standing cultural
tradition. As for coercive non-military humanitarian inter-
vention, there are measures like economic and cultural boy-
cotts and the withholding of certain kinds of aid. Sanctions
like these, however, have limited leverage, since the coun-
tries in which the practice of female genital mutilation is
most prevalent are countries of the Third World, countries
which are in dire need of assistance from countries like the
United States and Canada. Sanctions that are thought to end
the plight of women may in fact decrease the level of well-
being of those already marginalized in the targeted country.
Perhaps the best approach to changing the cultural prac-
tices of a nation is by educating its citizens to refrain from
certain practices, But whatever approach is adopted, targeted
groups may sull view the “request™ for change to fail the
test of impartiality, whereby cultures are not treated as hav-
ing equal worth and value,

In an age of ever increasing contacts among peoples
who possess very different views on politics, economics,
religion, and morality, there will be a growing desire by
leaders of powerlul nations o judge cither other peoples’
beliefs and values according to their own standards, or to
make some sort of attempt at being “fair" to all peoples all
the time. Yet we have taken issue with the tendency towards
moral universalism and centrism as well as the proclivity
towards particularisms and polycentrism. Neither approach
in and of itsellis satisfactory: there is no moral algorithm of




=

Ethics and Sovereignry

any kind. It is against this backdrop that a different approach
unfolds: an approach according to which each practice must
be examined in its own right 1o determine if an ethics of
sovereignty or an ethics of superiority can be appropriately
applied to it, We hope that our examination of this issue has
made it clear how real a problem this is for those who are
maoving into the next millennium.
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Castermans-Holleman, “State Sovercignty,” pp. 113-
30 and Eli Lauterpacht, "Sovercignty—Myth or Real-
ity ™" International Affairs 73 (January 1997): 137-50.

. Duane L. Cady, "Pacifist Perspectives on Humanitar-

ian Intervention,” in Humanitarian Intervention: Just
War vs. Pacifism, Robert L. Phillips and Duane L. Cady
{Lanham, Md.: Rowman & Liulefield, 1996), pp. 31-
75. Sce also James Turner Johnson, Can Modern Wars
Be Just? (New Haven: Yale University Press, 1984);
Gregory S. Kavka, “Was the Gulf War a Just War?"
Journal of Social Philosophy 22 (Spring 1991): 20-29;
David Luban, *Just War and Human Rights,” Philoso-
phy and Public Affairs 9 (Winter 1980 160-81; Will-

iam V. O’ Brien, The Conduct of Just and Limited War

(Westport, Conn.: Greenwood, 1981); and Michael
Walzer, Sfust and Unjust Wars (New York: Basic Books,
1977) and “The Politics of Rescue,” Dissent (Winter
1995): 35-41.
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UN doc. E/CN.4/Sub.2/1993/8, 2 July 1988, p. 7. A
much broader definition can be found in Medina
Quiroga, The Battle of Human Righis: Gross, Svstem-
atic Vielations and the Inter-American System
{Dordrecht: Martinus Nijhoff, 1988): gross human
rights violations are “instrumental (o the achievememt
of governmental policies, perpetrated in such a quan-
tity and in such a manner as o create o sietion in
which the right to life, 10 personal integrity or to per-
sonal liberty of the population as a whole or of one or
more sectors of the population of the country are con-
tinuously infringed or threatened™ (p. 16). Sec also Hilde
Hey, Gross Human Rights Vielations: A Search for
Causes: A Study of Guaremala and Costa Rica (The
Hague: Martinus NijhofT, 1995).

. See Peter ). Donaldson, Nature Against Us: The United

States and the World Population Crisis, 1965-1980
(Chapel Hill: University of North Caralina Press, 1990)
and Stein, Peaple Wha Counr: Population and Poli-
tics, Woinen and Children,

Although there was a record amount budgeted for fam-
ily planning programs in 1995, the funding for those
pragrams was slashed by 359 in 1996 and the Clinton
administration is struggling to get Congress to approve
%385 million for these same programs in 1997,



	Ethics and Sovereignty
	Recommended Citation

	tmp.1479308292.pdf.xtu7U

