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Congress shall make no law
respecting an establishment of religion,
or prohibiting the free exercise thereof . . . .

Amendment I, U.S. Constitution
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ABSTRACT

Few sections of the Bill of Rights have prompted more
controversy than its initial clause: "Congress shall make no
law respecting an establishment of religion." Over the past
half-century, judges and legal scholars have sought
repeatedly to define the intent of the framers of the
clause. Their efforts and their use of historical sources
in that pursuit have led to considerable discord and legal
confusion.

The modern controversy began with Justice Hugo Black's
opinion in Everson v. Board of Education (1947) which
included an extensive historical essay maintaining that the
framers of the First Amendment meant to erect a "wall of
separation" between church and state. This formally
launched the absolutist position or the belief that all
government aid to religion is unconstitutional. A reaction
against this decision appeared almost immediately led by the
Brooklyn College Communication Professor, James O'Neill, who
maintained that the historical record clearly showed that
the framers meant to allow government aid to religion as
long as no specific sect received preference. This position
is called accommodation in this study.

Between 1947 and 1967 the debate was dominated by

ii



iii
absolutists through the efforts of Leo Pfeffer. As an
attorney for the American Jewish Congress, he presented many
of his arguments before the Supreme Court. Following
Pfeffer’s semi-retirement from the American Jewish Congress,
a new group of accommodationist scholars countered many of
his arguments. Schqlars like Mark DeWolfe Howe, Michael J.
Malbin, Chester Antineau, and Robert L. Cord reinvigorated
the accommodationist or equal aid position by examining new
sources like state constitutions and the First Congressional
debates. After a series of court rulings that incorporated
accommodationist ideas, Leonard W. Levy and Thomas'Curry
attempted to rebuild the absolutist position. This study
concludes with a look at the emerging challenge to the use

of history as a valid source of legal interpretation.
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Chapter I

Introduction: Building the Wall
Before I built a wall I’d ask to know
What I was walling in or walling out,
And to whom I was like to give offense
Something there is that doesn’t love a wall,
That wants it down.

Robert Frost
“Mending Wall”

In 1947, the United States Supreme Court applied the
First Amendment’s establishment clause to the states in
Everson v. Board of Education of Ewing.! For the first
time, the Court was forced to interpret the words, "Congress
shall make no law respecting an establishment of religion
. . . " The case involved a New Jersey statute that
reimbursed parents for transportation fees incurred in
sending their children to parochial schools. Hugo Black,
writing for a five-four majority, upheld the statute using
the child-benefit rule, a standard under which the Court
allowed state assistance to children in parochial schools as
long as the state aid went primarily to benefit the children

rather than the school. In this case, the program was



deemed constitutional because it provided for the safe
transport of children under compulsory education laws.?
Hence it did not violate the First Amendment.

In spite of the'Supreme Court's specific holding in the
case, Black's opinion contained a lengthy historical essay
supporting the proposition that the establishment clause was
intended to create a "wall of separation” between church and
state. Black's dicta provided a separatist version of
history that fixed the parameters of what became an extended
debate over the meaning of the establishment clause. The
First Amendment, according to Justice Black, developed as a
reaction to abuses in Colonial America. Herbegan with the
statement that history is filled with "turmoil, civil
strife, and persecutions of all denominations, generated in
large part by the established sect determined to maintain
their absolute political and religious supremacy." Minority
sects suffered for refusing to conform to mainstream
Christianity: “men and women . . . [were] fined, cast in
jail, cruelly tortured, and killed."*

As Black saw it, these abuses were “transplanted” to
the colonies and “thrived" in North America. Charters
issued by the English Crown allowed each colony to establish

its own preferred brand of religion. This led to



intolerance, persecution, and growing colonial discontent.
One grievance was the general tax levies collected to pay
ministers' salaries and to build churches for the
established religion.”®

According to Black, the climax of this discontent
occurred on the floor of the Virginia Assembly in 1785-1786.
Patrick Henry proposed an assessment bill for the Christian
religion that would have required a general tax levy to
support Christianity. The legislation's purpose was to
correct morals, restrain vices, and preserve the peace.
Supported by different religious groups along with
Virginia's elite, it seemed destined to pass.®

Never a match for Henry's oratorical talent, James
Madison sought to block the bill using legislative tactics
and gentle persuasion. After securing a recess in the
assembly, he wrote his “Memorial and Remonstrance Against
the Christian Religion.” In this document, Madison argued
that religion would flourish best through the natural
competition between sects without governmental support.
Therefore, the state could best promote religion by leaving
it alone. Citizens should not be taxed to support religious
institutions bhecause government aid to ecclesiastical

organizations inevitably led to persecutions. This powerful



document defeated Henry’s bill and resulted in the state
legislature's adoption of Thomas Jefferson's “Virginia’s
Declaration of Rights."’

For Black, then, the key to understanding the original
intent of the establishment clause lay in Madison's
"Memorial and Remonstrance" and Jefferson's "Virginia
Declaration.”" These two documents, plus the subsequent
writings of the two Virginians, convinced Black that the
clause called for the near complete separation of church and
state. His opinion went on to write Jefferson's "wall of
separation" metaphor into law:

The establishment of religion clause of the First

Amendment means at least this: Neither a state nor the

Federal Government can set up a church. Neither can

pass laws which aid one religion, aid all religions, or

prefer one religion over another . . . . No tax in any
amount, large or small, can be levied to support any
religious activities or institutions, whatever they may
be called, or whatever form they may adopt to teach or
practice religion. Neither a state nor the Federal

Government can, openly or secretly, participate in

the affairs of any religious organizations or groups

and vice versa. In the words of Jefferson, the clause

against establishment of religion by law was intended

to erect "a wall of separation between church and
state."®

Black concluded that "The First Amendment has erected a wall
between church and state. That wall must be kept high and
impregnable. We could not approve the slightest breach.”

Yet by deciding the case in favor of New Jersey, Black



incorporated confusion into establishment clause law.’

The dissenting opinions failed to further clarify
Black’s opinion.!® Wiley Rutledge carried Black’s
historical reasoning to its logical conclusion by arguing
that the New Jersey law violated the First Amendment.
Robert Jackson, however, noted that Black provided facts
which were antithetical to his conclusion and took issue
with his use of Jefferson’s metaphor.!!

Law review articles were generally favorable toward the
Everson decision.? There was, however, some disagreement.
The Jurists, a Jesuit law review, predicted that this
signaled the end of Western Civilization.?® Non-Catholics
like Edward S. Corwin, the McCormick Professor of
Jurisprudence at Princeton University, called the principle
of separation of church and state "illegitimate."!® 1In
addition, several monographs soon appeared challenging
Black's interpretation of history, the most influential of

which was James O'Neill's Religion and Education.!® It was

out of this dissention that the absolutist and
accommodationist debate began.

Scholars have identified two distinct legal
interpretations that developed out of the Fversaon

decision.!® Each offered an alternate view of the framers’



intent of the establishment clause. Although there were
variations within each school, each position agreed on
certain core principles. It is out of these points of
unanimity that each view’s distinct characteristics emerged.

Absolutists agreed with Black’s historical
interpretation, but they disagreed with the case’s outcome.
Taking their position from Enlightenment rationality, they
maintained that religion and the state must be kept separate
by an iron wall of separation. Leo Pfeffer, a
constitutional scholar and attorney for the American Jewish
Congress, emerged in the 1950s as the “leading legal expert
on church-state questions” in the United States. His

landmark book, Church, State, and the Constitution, set

forth the absolutist position and provided credible
historical evidence to support the Black-Rutledge
interpretation of the framers’ intent. Later publications
expanded Pfeffer’s thesis including works by Leonard W. Levy
and Thomas Curry.?’

Accommodationists, in contrast, argued that the framers
wanted to allow aid to religion on an equal, nonpreferential
basis. They also believed that the framers intended the
First Amendment to restrict the actions of Congress--not the

states. They rejected Black’s reference to an absolute



“wall of separation” between church and state.
Acknowledging the importance of religion in American
society, accommodationists argued that religious
denominations could receive direct financial support so long
as government did not establish or give preference to a
single religion. Their most prominent representatives were
James O’'Neill, Edward S. Corwin, Michael Malbin, Robert L.
Cord, and ultimately Justice William Rehnquist. Both views
have been reflected in Supreme Court decisions.?®

The present confusion within the Supreme Court and the
scholarly community over the proper interpretation of the
establishment clause is a product of what one scholar has
called "consistent inconsistencies."!® This confusion
centers on the use of the framers’ intent as a source of
legal interpretation. Legal scholars and historians have
contributed to this confusion by using different sources and
presenting alternate historical versions, often to support
their own current view of proper state policy. An analysis
of this debate suggests the need for a source of
interpretation that goes beyond strict reliance on history.

This study is an examination of the historical debate
over the interpretation of the establishment clause and its

subsequent influence on the Supreme Court. Chapter two



looks at the early accommodationist movement characterized

by James 0O’Neill's Religion and Education under the

Constitution. His scholarship during the 1940s was limited

to Jefferson's and Madison's writings as interpreted by the
Everson majority. Chapter three analyzes the separationist

response presented by Leo Pfeffer in his Church, State, and

AFreedom. Broadening the debate to include the entire
colonial era, he attempted to prove that the evidence
overwhelmingly supported absolute separation between church
and state. His version of history was largely endorsed by
the Warren Court in a series of controversial rulings in the
1960s. Chapter four explores the new accommodationist
research that challenged Pfeffer’s conclusions and the
Warren Court rulings. This accommodationist research found
some support among the justices in the 1980s. Chapter five
looks at the final response by the absolutists. This thesis
concludes that history alone is an inadequate standard on

which to base this area of law.
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CHAPTER II
The O'Neill Thesis

A rule of law should not
be derived from a figure of speech.

Stanley Reed
McCollum v. Board of Education

(1948)

Less than a year after Everson, the Supreme Court again
examined the establishment clause in McCollum v. Board of
Education.! The case dealt with a released-time program in
Champaign, Illinois that allowed religious instruction in the
local public schools at a specified period during the school day.
Although religious organizations provided the instruction and
paid all related expenses, the Court ruled that this program was
unconstitutional. Hugo Black, writing for an eight-one majority,
argued that this type of aid vioclated the First Amendment because
it "afforded groups invaluable aid" in that state compulsory
education laws provided a "captive audience.”? This ruling had
the effect of solidifying the "wall of separation" marking the
debate's second stage.

Stanley Reed wrote the sole dissenting opinion in this case

11
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signifying the first time a justice explicitly disagreed with the
"wall of separation" metaphor. Reed's opinion was influenced by
the appellee's brief in McCollum which was written by John L.
Franklin and Owen Rall. They, in turn, drew parts of their
reasoning and much of their history from Brooklyn College

Communication Professor James O'Neill's Religion and Education

under the Constitution (1949).3 0'Neill argued that the framers

of the First Amendment intended to allow government aid to
religion distributed on an equal basis; his objective was to
refute Black's historical dicta in Everson.?

To O’Neill, the central question was the meaning of "an
establishment of religion." He interpreted this phrase to mean
"a formal legal union of a single church or religion with
government, giving the one church or religion an exclusive
position of power and favor over all other churches or
denominations."S Clearly, the Constitution prohibited such
establishments. Yet it did not require the absolute "separation
of church and state."® That phrase was a modern slogan that
distorted the historical record and confused current
jurisprudence. O'Neill began his argument by refuting Black’s
historical interpretation of Jefferson's and Madison's positions.
Contrary to Black, O'Neill argued that many of Jefferson's

writings supported the equal aid concept. One example was
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Jefferson's "Bill for Religious Freedom." This document was
enacted into law on January 16, 1786 as a result of Madison's
."Memorial and Remonstrance."’ O0'Neill interpreted Jefferson's
Bill as specifying four points:

1. That states could not compel a person "to attend or

support" religious institutions.

2. That no person could "be punished or interfered with

by" the state for his particular beliefs.
3. That a person was free to profess his own beliefs.
4. That expressing these beliefs should not effect his
"civil capacities."®
All four points, according to O0'Neill, forbade government
intrusion on individual rights. They did not prohibit government
aid to religion on an equal basis. Jefferson, O'Neill argued,
only intended to protect individual rights, not extinguish
religion from everyday life.’

O'Neill emphasized that Jefferson was a states' rights
advocate, who consistently supported the preservation of state
authority and restrictions on federal power. His warnings
against government involvement in religion were targeted at
Congress, not the states. In his second inaugural address on
March 4, 1805,>Jefferson remarked that “in matters of religion, I
have considered that its free exercise is placed by the
Constitution independent of the powers of the general

government."!® As President, Jefferson refrained from making

religious proclamations because the Constitution left religion
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under "state or church control."?

The phrase “wall of separation,” according to O'Neill, was
misused by the Vinson Court. It appeared in Jefferson's address
to the Danbury, Connecticut Baptist Association on January 1,
1802. The relevant section read:

Believing with you that religion is a matter which lies

solely between man and his God, that he owes account to

none other for his faith or his worship, that the

legislative powers of government reach actions only, and not

opinions, I contemplate with sovereign reverence that act of

the whole American people which declared that their

legislature should "make no law respecting an establishment

of religion, or prohibiting the free exercise thereof," thus

building a wall of separation between church and State.!
O'Neill accused the Court of "trying to substitute this phrase”
for the establishment clause.!?

O'Neill maintained that Black and the other justices had
both misunderstood and overestimated the importance of
Jefferson's metaphor. Jefferson was not discussing the
“establishment of réligion by law,” but simply “establishments
created by Congress."! This meant that while Congress was
restricted, state legislatures were free to enact ordinances
concerning religion and supporting all religions. Moreover,
Jefferson used this metaphor as a figure of speech in a
presidential address he made for the purpose of “congratulations

and good wishes.”?® It was not intended as a statement of

constitutional principles. The Court, O'Neill argued, failed to
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understand the significance of this statement because it
neglected to look carefully at the original sources.?!®

The Northwest Ordinance, in O'Neill's view, also supported
the equal aid position. Drafted by Jefferson in the 1780s to
outline long-term policy for settling the territory west of the
Appalachian Mountains, it contained a provision for government
support of religion. The third article stated: "Religion,
morality, and knowledge being necessary to good government and
the happiness of mankind, schools and the means of education
shall be encouraged."!” Jefferson's linking of religion and
education in the Northwest Ordinance convinced O'Neill that the
Virginian could not have supported absolute separation between
church and state.?®

Madison's views, O'Neill maintained, had also been
misinterpreted by the Court. O'Neill pointed to Madiscn's
practices after the adoption of the First Amendment to illustrate
his support for religion. While President of the United States,
Madison issued four proclamations calling for days of
thanksgiving and fasting. Although later, in retirement, Madison
wrote that he believed such statements violated the establishment
clause, O'Neill claimed that there was no indication that he
accepted this interpretation during the Constitutional Era.

During his active career, Madison’s actions indicated that he
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believed there was a necessary connection between government and
religion.??

O’'Neill also argued that the First Amendment was never
intended by the framers to apply to the states. Throughout the
Nineteenth century, the Court consistently rejected the position
that the states were restricted by the Bill of Rights.?® 1In
Gitlow v. New York in 1925, the Court stepped back from that
stance by adopting the argument that the guarantee of liberty
against state action in the Fourteenth Amendment had applied some
elements of the Bill of Rights to the states. O0’Neill felt this
process of incorporation was flawed.?* To O'Neill, the
Fourteenth Amendment had been improperly used as a "carrying
clause" to destroy state authority, thus distorting the framers'
intent. ©No part of this amendment, in his view, was meant to
apply to the establishment clause to the states.?

O'Neill attempted to justify his assertion by showing how
the post-Civil War Congress reacted to proposals for church-state
separation authored by Presidents James A. Garfield and Ulysses
S. Grant. The former's acceptance speech for the Republican
nomination for President on July 10, 1880 suggested that " . . .
it would be unjust to our people and dangerous to our
institutions to apply any portion of the revenues of the nalion

or of the states to . . . support. . . sectarian schools. The
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separation of church and state must be absolute.” 0O'Neill argued
that since Congress failed to act on this proposal, it meant
Garfield's colleagues believed that it was beyond the federal
government's power.?’

In the latter case, 0O'Neill used Grant's message to Congress
delivered on December 7, 1875. Grant called for a constitutional
amendment to be sent to the states that would create "free public
schools." The President added to his proposal that‘taxes should
be levied on all church property creating an exemption only for
cemeteries.? His recommendations were embodied in Senator James
Blaine's proposal for an amendment to eliminate state religious
support. Congress' repudiétion of this legislation eleven times
in a short period showed that this body never intended the
federal government to exercise such control over state
governments.?®

An important part of O'Neill's argument was his appeal to
alternate sources of authority. The Everson opinion, he argued,

overlooked Josiah Story's Commentaries on the Constitution

(1833), a source regarded as a standard in constitutional
interpretation. Josiah Story witnessed the First Amendment's
adoption and played a major role in its implementation after his
appointment to the Supreme Court by James Madison in 1811. 1In

this capacity, he concluded that the Amendment was meant only ".
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to exclude all rivalry among"Christian sects, and to prevent

any national ecclesiastical establishment, which should give to a

hierarchy the exclusive patronage of the national govermment."’*

In O'Neill's view, this showed that the Everson decision was

extremely misguided.?

O'Neill's thesis quickly gained acceptance among leaders of
the Catholic Church. Even before his work was published, the
American Catholic Bishops had adopted a statement agreeing with
many of O'Neill's points.

To one who knows something of history and law, the

meaning of the First Amendment is clear enough from its own
words: "Congress shall make no laws respecting an
establishment of religion or forbidding the free

exercise therecf." The meaning is even clearer in the
records of the First Congress that enacted it. Then, and
throughout English and Colonial history, "an establishment
of religion" meant the setting up by law of an official
Church which would receive from the government favors not
equally accorded to others in cooperation between government
and religion--which was simply taken for granted in our
country at the time and has, in many ways, continued to this
day. Under the First Amendment, the Federal Government
could not extend this type of preferential treatment to one
religion as against another, nor could it compel or forbid
any state to do so.?®

Others like Robert I. Gannon described separation of church and
state as a "fraud."?® This view climaxed when President Truman's
Attorney-General, J. Howard McGrath, addressed the National
Catholic Educational Association and accused the Court of
distorting the First Amendment.3°

A genre of literature developed from O'Neill's thesis. A
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Washington Cardinal and former Secretary of Yale University,
Anson Phelps Stokes, compiled a multi-volume work called Church

and State in the United States (1950). Stokes described the

purpose of his study as "an historical survey, source book, and
interpretation of documents." Within the text, however, he
disinterred forgotten items that endorsed O'Neill's position,
including the fact that church services were held in the House of
Representatives continuously during the nineteenth century.?!
Important scholars like McCormick Professor of Jurisprudence at
Princeton University, Edward S. Corwin, also endorsed O'Neill's
thesis. Corwin described O'Neill's work as a "devastating
assault" on the Court's reasoning in the Everson case.?%
Agreeing with O'Neill, Corwin felt that the Court erred by
reading into the Constitution a policy of separation between
church and state. Central to this mistake was its misuse of the
historical record. Reiterating many of O'Neill's views, he
maintained that Madison's writings never indicated support for
strict separation between church and state; the founding father
affirmed only that the government could not establish a national
church.

Turning his attention to Madison's "Memorial and
Remonstrance," Corwin described the Vinson Court's reliance on it

as "obviously excessive."3 1In reality, he argued, evidence



20

showed that this document was of little significance. Madison's
"Memorial" was written four years prior to the establishment
clause's creation; this left open the possibility that his views
changed over time. Secondly, Corwin maintained that Madison
never submitted this document as a source of interpretation
during the First Amendment debates. This meant that Madison's
ideas were not specifically incorporated into the establishment
clause.** Corwin also argued that since Jefferson was not a
member of the First Congress that drafted the Amendment, the use
of his "wall of separation" metaphor by the Supreme Court was
questionable. Corwin maintained that instead of arguing for
strict separation, his address to the Danbury Baptists "was not
improbably motivated by an impish desire to heave a brick at the
Congregationalist-Federalist hierarchy of Connecticut, whose
leading members had denounced him two years before as an
'infidel' and an 'atheist.'"?®

Unlike O'Neill, Corwin believed that the Fourteenth
Amendment had been meant to apply certain parts of the Bill of
Rights to the states. He argued that "So far as the Fourteenth
Amendment is concerned, states are entirely free to establish
religions, provided they do not deprive anybody of religious
liberty. It is only liberty the Fourteenth Amendment

protects."3®
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The ideas of O'Neill and Corwin found welcome support among
the new interest groups created to defend accommodationist views
in light of the Everson-McCollum rulings, particularly the United
States Catholic Conference (USCC) and the National Catholic
Welfare Conference (NCWC). These groups functioned as an
information clearing house for the emerging "Catholic Bar," a
group of attorneys who participated in church-state litigation
and supported the equal aid interpretation. The list included
John Dancher, former Connecticut senator; Paul Butler, former
Chairman of the Democratic National Committee; and Charles Fahy,
a future Washington, D.C., district judge.?

Accommodationist views quickly became influential within the
courts in establishment clause cases. Faced with the Cold War
and a mounting anti-Communist hysteria, the Vinson Court proved
reluctant to press forward the logic of Everson and McCollum.
Jefferson's "wall of separation” could not be maintained. In
Zorach v. Clausen (1952), the Supreme Court accepted many of
O'Neill's arguments.® The decision upheld a released-time
program that sent children to religious classes off campus during
the school day. Justice Douglas attempted to distinguish this
case from McCollum, but few could miss the dramatic shift
implicit in his opinion. Douglas maintained that the First

Amendment failed to specify absolute separation between church
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and state. Many examples existed of interaction between the
government and religion like municipalities providing civil
services to religious institutions, legislative prayer, and
presidential proclamations. Ruling the New York released—tiﬁe
program unconstitutional, in his view, would have the effect of
voiding these otherwise legitimate actions. Douglas argued that
striking down this law would create a dangerous precedent
forbidding children to participate in religious exercises. An
instructor's participation in such events, he stated, constituted
"cooperation" instead of a religious establishment.

Douglas concluded with a statement often quoted by
accommodationists: "We are a religious people whose institutions
presuppose a Supreme Being." American society, in his view,
accepted a philosophy that civil authorities must be neutral
toward religion while allowing it the opportunity "to flourish."
Government accomplished this by encouraging religion. Denying
aid to religious groups, he argued, would have the effect of
giving governmental preference to atheistic groups. Douglas
concluded that "We cannot read into the Bill of Rights . . . a
philosophy of hostility to religion."?

Although the Court accepted accommodationist views, the
Fverson-McCollum bloc still existed. This was illustrated in

Black's Zorach dissent. Citing O'Neill and others, Black stated
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that

With equal conviction and sincerity, others have thought the

McCollum decision fundamentally wrong and have pledged

continuous war against it. The opinions in the court below

and the briefs here reflect these diverse viewpoints. 1In
dissenting today, I mean to do more than give routine
approval to our McCollum decision. I mean alsov to reaffirm
my faith in the fundamental philosophy expressed in McCollum
and Everson v. Board of Education.*®
Other members of the Court were more pessimistic; Justice Robert
Jackson wrote to Felix Frankfurter that "the Battle for
separation of church and School is lost."%

Accommodationism during this early period ended with the
Court accepting many of O'Neill's prihciples. O'Neill's
criticisms against Everson's historical dicta, however, did not
go unanswered by advocates of Jefferson's "wall of separation.”
It was during this period that a strong reaction rose within the
American Jewish Congress under the leadership of Leo Pfeffer.

This view expanded and reinforced Everson's historical

interpretation.
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CHAPTER III
Leo Pfeffer and the Absolutist Interpretation

The greatest achievement ever made
in the cause of human progress is

the total and final separation of

church and state.

Leo Pfeffer )
Church, State, and Freedom(1953)

Leo Pfeffer, an American Jewish Congress attorney and
staunch defender of Jewish rights, was the first person to
systematically refute O'Neill's version of history.! Building
his argument along the same lines as Justice Black and his
supporters, Pfeffer viewed the development of the establishment
clause as an evolutionary process that culminated in the First
Amendment. The attorney's evidence included documents from
colonial history, the Virginia debates, and thé creation of the
establishment clause by the First Congress. The dominant theme
in his argument was that religion and government interaction
always equaled corruption.

Part of Pfeffer's motivation came from his childhood
experiences in New York during the early twentieth-century in
which he encountered discrimination because of his Jewish

ancestry. His Orthodox Rabbi father brought his family from

28
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Austria-Hungary to the United States in 1911 to obtain a pulpit.
The public school which Pfeffer attended began its day by
reciting Bible verses. His parents withdrew him from that
institution a year later when its administration began to
consider a released-time program.? 1In 1933, he earned his law
degree at New York University and began practicing that same
year. Soon after, he joined the legal staff of the American
Jewish Congress' newly created Commission on Law and Social
Action (CLSA), taking over the role of General Counsel two years
later.?

Pfeffer's importance in the church-state debate was based
partly on the fact that he presented his historical
interpretation before the Supreme Court in amicus and appellant
briefs. In McCollum v. Board of Education, his first Supreme
Court brief, he presented a staunch defense of absolutism.?

We regard the principle of separation of church and
state as one of the foundations of American democracy.
Both political liberty and freedom of religious worship
and belief, we are firmly convinced, can remain
inviolate only when there exists no intrusion of
secular authority in religious affairs or of religious
authority in secular affairs. As Americans and as
spokesmen for religious bodies, lay and clerical, we
therefore deem any breach in the wall separating church
and state as jeopardizing the political and religious
freedoms that wall was intended to protect.®

Fearful of the public reaction to Jewish groups challenging

an entrenched religious practice, the American Jewish Committee
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and the Anti-Defamation League demanded that Pfeffer insert a
disclaimer to show that they did not endorse the atheism
contained in McCollum's briet. Despite the disclaimer, Pfeffer
was proud of the fact that both groups overcame their “natural
reluctance to join in a case of which the record is replete with
antireligious matter . . . because the importance of the issues
to Jews requires intercession regardless of the risk of
defamation.”®

Pfeffer's brief went on to challenge the state's use of
O'Neill's non-preferentialist argument. The concept of equal
aid, he conceded, did dominate New England in the post-
Revolutionary Period. State constitutions in this region did
allow the states to provide support for a variety of religious
practices. They "guarantee[d] freedom in the choice of the form
of . . . worship, but prohibit[ed] preference to any one sect."’
Pfeffer argued that the true basis of the First Amendment was not
New England but Virginia. It was founded on the Virginia model
that had evolved out of Jefferson's and Madison's commitment to
the absolute separation between church and state. It was this
concept, he argued, that was intended to prevent the kind of
discrimination which manifested itself in the Illinois released-
time program.?®

In an address delivered at the University of Chicago on May
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10, 1951, Pfeffer continued his assault on what he termed the
"O'Neill thesis.”® Using a "slippery slope" argument, Pfeffer
discussed the “probable" outcome of the Court's accepting the
equal aid paradigm. First of all, he said, under this proposal
the Constitution would fail to protect "freedom of non-belief.”
The problem, in his view, was that almost half of the population
had no religious affiliation. Denying the rights of non-
believers would have the effect of discriminating against a
substantial portion of the population. In gddition, Pfeffer
specified that abuses would occur when the Court attempted to
apply a legal definition to religion. He predicted that the
judicial body would establish a Christian definition which would
have the effect of sanctioning discrimination. Finally, Pfeffer
argued that O'Neill's thesis could result in unlimited financial
ald to religious bodies, thereby draining tax dollars from other
vital programs.?°

The next important case was Zorach v. Clausen.!! Because of
fears that Jewish involvement in this case would lead to a
backlash, other Jewish organizations requested that non-Jews take
the role as lead counsel. For the position of head attorney,
they chose Kenneth Greenwalt, a prominent Wall Street lawyer.?
It was agreed that although Pfeffer's name would not appear on

the brief, he would work behind the scenes developing the case's
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arguments.!® Although Greenwalt suggested that Pfeffer
participate in oral arguments, co-sponsoring Jewish organizations
vetoed this proposal.!!

The AJC and other Jewish groups were stunned by Justice
Douglas' ruling in this case. They believed that the Court would
extend the McCollum ruling against released-time programs so as
to prohibit all variations. The Court's reversal, however, led
Pfeffer to reassess the value of litigation. He convinced the
AJC and other Jewish organizations to refrain from "risky"
church-state cases sensing the unfavorable political environment.
Instead, he decided to present his ideas to the legal community
and the public in a comprehensive monograph designed to bolster
support for the complete separation of church and state.?®®

Part of this strategy was the publication of his Church,

State, and Freedom in 1953.!% This book was a lengthy brief in

support of the absolutist position; it followed a long line of
books calling for separation of church and state published by the
Unitarian publishing house, Beacon Press.'” Writing in the style
of the "Brandeis brief” in Muller v. Oregon, Pfeffer presented
mostly historical arguments instead of relying on legal
precedent.'® The book's purpose was to show that the framers of
the Bill of Rights had concluded that mixing religion and

government always led to the corruption of both institutions.
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Pfeffer later recalled that when writing this book, he sought to
present the arguments for and against church-state involvement
impartially, but "I left the reader in no doubt as to my own

position on each issue.”??

Pfeffer argued that separation of church and state was an
ingrained American tradition. To prove his point, he began his
book by going back to American Colonial history. Roger Williams,
Pfeffer maintained, was the first to develop the concept of
separation of church and state in America. Banished from
Massachusetts during the winter of 1635-1636 for teaching
"heretical” religious_beliefs and the separation of religion from
state authority, he settled near Providence. 1In 1663, he secured
a charter from the English crown which specified that

no person within the said colony . . . shall be in any

way molested, punished, disquieted or called in

question, for any differences in opinion in matters of

religion, and that do not actually disturb the civil

peace of our said colony.?°

According to Pfeffer, Williams expressed this idea in many

of his writings, most importantly his The Bloudy Tenant of

Persecution for Cause of Conscience, discussed in a Conference

between Truth and Peace. In this work, Williams set down his

basic premise:

I must profess, while Heaven and Earth lasts, that no
one Tenet that either London, England, or the World
doth harbor, is so heretical, blasphemous, seditious,
and dangerous to the corporal, to the spiritual, to the
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present, to the Eternal Good of Men, as the bloody

Tenet . . . of persecution for the cause of

conscience.?!

Pfeffer emphasized twelve arguments Williams used to prove why it
was wrong for civil authorities to force religious conformity.

He also drew attention to Williams' declarations that religion
existed beyond the civil magistrate's jurisdiction, that taxation
should not be used for religious purposes, and that government
aid to religious institutions was useless.??

Williams' Rhode Island experiment, Pfeffer asserted, was
part of a general colonial trend. Pennsylvania, founded by the
Quaker William Penn, sought to implement religious toleration.
Often victims of persecution, the Quakers recognized the need for
separation between church and state. Penn's Great Law of 1682
allowed all individuals who believed in a deity to live and
worship in his territory.?® Calvert's Catholic haven in Maryland
also sought to implement religious freedom by passing the Act of
Toleration of 1649 that extended equality to all faiths. This
legislation, however, was repealed after Protestants gained power
and eventually established the Anglican church.?

John Locke's Letter on Toleration, according to Pfeffer, had

a significant influence on Colonial America. Locke's assertion
that individuals had a right to worship God in their own way came

to dominate Colonial society. Madison, Pfeffer noted, studied
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these ideas at John Witherspoon's Princeton, eventually
incorporating many of them into his own political philosophy.?®
Witnessing government persecution of religious minorities who
failed to conform to Virginia's Anglican establishment, Madison
became convinced that religion and government must remain
separate. In a letter to William Bradford, Jr., he stated that
the "diabolical Hell conceived principle of persecution rages
among some; aqd to their eternal Infamy, the Clergy can furnish
>their Quota of Imps for such business.”?® Arguing that religious
bondage hinders the mind, he called for absolute, uncompromising
separation between church and state. Pfeffer also placed special
emphasis on Jefferson's "Bill for Establishing Religious
Freedom.”?” Jefferson argued that legislatures corrupted
religion through establishments which compelled non-believers to
support their tenets. Pfeffer interpreted this document to mean
that Jefferson and the legislature meant to prohibit any state
intrusion on individual religious rights.?®

Although Jefferson's "Virginia Declaration of Rights" was an
important document in church and state relations, Pfeffer viewed

his Notes on Virginia as the strongest defense of religious

liberty.?®* Arguing on the basis of Locke's social contract,
Jefferson maintained that individuals never relinquished their

"rights of conscience.”?® Humans accordingly lacked the
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authority to do so because this fell under God's jurisdiction.
The only correction for error was the individual's ability to
question doctrinal ambiguities. Jefferson believed that
government intrusion only hindered this singular avenue to
religious truth. He concluded by asking the question: "Is
[religious] uniformity attainable?" Answering "yes" to this
question, he added that it occurred only through bloodshed.

Millions of innocent men, women and. children, since the

introduction of Christianity, have been burnt,

tortured, fined, imprisoned; yet we have not advanced

one inch towards uniformity. What has been the effect

of coercion? To make one half of the world fools, and

the other half hypocrites. To support roguery and

error all over the earth.?

Pfeffer concluded from this document that Jefferson and many of
his contemporaries believed that government support of religion
always produced evil.

The delegates at the Constitutional Convention, according to
Pfeffer, excluded religion from the Federal Constitution of 1787.
Aside from the document's date which read “in the Year of our
Lord one thousand seven hundred and eighty-seven,” the only other
reference was Article Six which banned religious oath
requirements for public office.?® To Pfeffer, this was because
the framers purposely created a secular government that couid not

encroach on religious practices. He provided an example of the

framers' intent by showing that Benjamin Franklin asked that the
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Convention begin each meeting with prayer. Pfeffer noted that
Franklin's colleagues kept the meetings religion free by letting
the bill die in committee.?33

Pfeffer then moved his focus to Madison's role in the

"Assessment Biil." The formal name of the legislation introduced
by Thomas Matthews of Norfolk was a "Bill Establishing a
Provision for Teachers of the Christian Religion." This
legislation required all individuals "to pay a moderate tax or
contribution annually for the support of the Christian religion,
or of some Christian church, denomination or communion of
Christians or for some Christian worship."?* 1Its purpose was to
correct the "morals of men, restrain their vices, and preserve
the peace” in society. Tax subsidies were limited to Christians
as evinced from the writing committee's rejection of a proposed
substitution of "religion" for "Christians." It also allowed
residents to designate what institutions would receive their tax
dollars.*® Pfeffer argued that Madison, the legislation's chief
antagonist, believed that this bill would corrupt religious
practices in his state. He argued in the Virginia Assembly that
religion and government interaction always brought corruption to
each. Societal decay, according to Madison, began with this fatal
association. Pfeffer believed that the establishment clause

represented Madison's desire to protect the new nation's
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stability.3¢

Pfeffer next considered O'Neill's argument against the use
of Jefferson's "wall of separation” by the Supreme Court.
Although this metaphor failed to appear in the Constitution,
Pfeffer felt that it was an essential part of the American
tradition of religious liberty set forth by one of that
tradition's founding fathers. It was not merely a statement of
"congratulations and good wishes," as 0'Neill maintained, but an
occasion for which Jefferson had long awaited to express his
views.? Jefferson's cover letter made this clear:

The Baptist address, now enclosed, admits of a

condemnation of the alliance between Church & State,

under the authority of the Constitution. It furnishes

an occasion too, which I have long wished to find, of

saying why I do not proclaim fasting and thanksgivings,

as my predecessors did. The address, to be sure, does

not point at this, and its introduction is awkward.

But I foresee no opportunity of doing it more

pertinently.3®

Two of Madison's veto messages, according to Pfeffer, showed
his antagonism toward any government interaction with religion.
The first appeared on February 21, 1811, titled "An act
incorporating the Protestant Episcopal Church in the town of
Alexandria, in the District of Columbia.”?®* Madison vetoed this
legislation because he believed that it violated the

establishment clause by allowing government support of religion.

The latter was called “An act for the relief of Richard Tervin,
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William Coleman, Edwin Lewis, Samuel Mims, Joseph Wilson, and the
Baptist church at Salem Meeting House, in the Mississippi
Territory.”*® The bill reserved several acres of land tor a
Baptist congregation. Madison, Pfeffer asserted, argued that
this violated the establishment clause because it provided
government support of religion. In Pfeffer's view, these vetoes
proved that Madison never supported O'Neill's equal aid
principle.

O'Neill had argued that Madison's seat on a committee to
establish congressional and military chaplains directly
contradicted any assertion that Madison supported the no-aid
principle. Pfeffer countered this assertion by pointing to
Madison's "Detached Memoranda," a handwritten document discovered
in 1948 in the family papers of William C. Rives, which
vigorously attacked this form of religious support.*'’ Madison,
Pfeffer contended, reinforced this position in his letter to
Edward Livingstone on July 10, 1822, in which he stated.
unequivocally that he did not support government financed
chaplains in any context.*

Pfeffer argued that advocates of the accommodationist
position unfairly pointed to Madison's presidential religious
proclamations. For example, on August 20, 1812, Madison declared

a day of fasting so that "God would guide their public counsels,"



40
"animate their patriotism,” and "bestow a blessing on their
arm([sic].”*® Pfeffer countered such evidence by quoting a later
letter to Edward Livingston in which he explained that he was
against such proclamations but found them necessary during the
war:

Whilst I was honored with the Executive Trust, I found

it necessary on more than one occasion to follow the

example of predecessors. But I was always careful to

make the Proclamations absolutely indiscriminate, and

merely recommendatory; or rather mere designations of a

day, on which all who thought proper might unite in

consecrating it to religious purposes, according to

their own faith & forms. . . . I have no doubt that

every new example, will succeed, as every past one has

done, in shewing [sic] that religion & Govt. will both

exist in greater purity, the less they are mixed

together.*

Pfeffer noted that by issuing such proclamations, Madison
was following a tradition laid down by George Washington and John
Adams. Jefferson, however, refused to issue such pronouncements
because, in Pfeffer's view, he believed that they violated the
establishment clause. Pfeffer gave the example of a letter
Jefferson wrote to Reverend Samuel Miller in 1808, in which he
maintained that he “considere[d] the government of the U. S. as
interdicted by the Constitution from intermeddling with religious
institutions, doctrines, discipline, or exercises.”? The
significant point, according to Pfeffer, was that Jefferson

considered presidential activities, just like the legislation of

Congress, to fall within the restrictions of the Constitution.
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Unlike his predecessors, Jefferson took a bold stand against what
he believed was unconstitutional.‘¢

Pfeffer pointed to many instances in which the government
separated itself from religion. Article eleven of the Treaty of
Tripoli negotiated under the Washington Administration with
Muslim North Africa is one such example. It stipulated:

As the government of the United States is not in any

sense, founded upon the Christian religion; as it has

in itself no character of enmity against the law,

religion or tranquility of Musselmen; and as the states

never have entered into any war or act of hostility

against any Mohometan nation, it is declared by the

parties that no pretext arising from religious opinions

shall ever produce an interruption of

harmony existing between the two countries.?’
O'Neill had argued that since Joel Barlow, U.S. counsel to
Algiers, had conducted the negotiations, the treaty reflected his
views instead of the government's. According to Pfeffer, this
was a fallacious assumption because the treaty itself was
submitted to high government officials for approval in 1797.
Both Secretary of State Thomas Pickering and President John Adams
endorsed this document; the Senate passed the treaty without
dispute.® This proved, in Pfeffer's view, that the founding
generation did not intend to allow religion to interfere with
political affairs.

Pfeffer viewed the development of religious freedom as an

evolutionary process that began with a reaction in the colonies
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against governmental persecution of non-established sects and
climaxed with the struggle in the Virginia Assembly over an
assessment bill. Out of this debate, two important manifestos on
religious liberty were created: Madison's “Memorial and
Remonstrance” and Jefferson's "Virginia Declaration of Rights."
Each of them called for an absolute right of religious worship
beyond government control or support. This principle found its
final form in the establishment clause. Madison's and
Jefferson's later actions supported this interpretation. Pfeffer
argued that scholars like James O'Neill had grossly
misinterpreted the establishment clause in an attempt to gain
support for their own personal agendas.

Not surprisingly, one of the most adamant critics of
Pfeffer's book was James O'Neill. He criticized Pfeffer for not
providing a detailed discussion of the First Amendment debates,
implying that evidence for Pfeffer's position was nonexistent.

He accused Pfeffer of "begging the question” by "assuming that
which he should prove and then offering considerable data and
documentation to substantiate items concerning which there is no
controversy."* In response to Pfeffer's belief that the framers
intended absolute separation, O'Neill said that this was “totally
unrealistic” because "no civilized government has ever expressed

that theory in words in its constitution and laws, nor has any
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civilized government on earth ever followed it in action or
policy.” He concluded that Pfeffer had “presented no valid
evidence that the establishment clause forbids non-preferential
aid to religion.”®®

In 1953, Chief Justice Fred Vinson died and his replacement,
Earl Warren, ushered in a new period of judicial activism in the
Supreme Court. With this alteration in the Court's make-up,
Pfeffer's establishment clause interpretation began to find a
friendlier audience. Over the next nine years, the addition of
William Brennan, Byron White and Arthur Goldberg to the Court
created a solid liberal block which fully adopted Pfeffer's
version of history. This is seen in Engel v. Vitale, a case that
declared state-mandated public school prayers unconstitutioconal.
Initially, Pfeffer atfempted to dissuade the ACLU from taking
part in this landmark case because he felt that the Regent's
Prayer was insufficiently sectarian to allow a judge to overrule
the law. The prayer read: "Almighty God, we acknowledge our
dependence upon Thee, and we beg Thy blessings upon us, our
parents, our teachers, and our Country.”*! It was only after
persistent overtures from the ACLU that Pfeffer agreed to work
behind the scenes in preparing its arguments and briefs.®

The Supreme Court handed down the decision on June 25, 1962

at the close of the October 1961 term. Black, writing the
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majority opinion, incorporated many of Pfeffer's historical
arguments without providing direct citations.®® He interpreted
government sponsored prayer as a corruptive element throughout
American history:

It is a matter of history that this very practice of

establishing governmentally composed prayers for

religious services was one of the reasons which caused

many of our early colonists to leave England and seek

religious freedom in America.>
He ruled that New York's prayer recitation was "wholly
inconsistent with the Establishment Clause.”>®

Black argued that the establishment clause was intended to
protect individuals from undue governmental influence in
religious matters. Aware of state persecutions, the founding
generation attempted to let the individual determine his own
method of worship. Black concluded with a statement from
Madison's “Memorial and Remonstrance."

Who does not see that the same authority which can

establish Christianity in exclusion of all other

religions, may establish with the same ease any

particular sect of Christians, in exclusion of all

other sects . . . 2%

Like Reed in McCollum, Potter Stewart was the sole
dissenter. He maintained that the court “misapplied" the
establishment clause in this case. It was unclear to Stewart how

letting individuals pray constituted an "official religion."

Conversely, he argued that the court denied children “the
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opportunity of sharing in the spiritual heritage of our Nation,"
by excluding school-sponsored prayer. Perhaps influenced by
O’Neill's interpretation, Stewart rejected the same evidence that
Black and Douglas presented. He interpreted Congressional and
Court Chaplains as evidence that the government had always
supported prayer. He concluded: "I do not believe that this
Court, or the Congress, or the President has by the actions and
practices I have mentioned established an 'official religion' in
violation of the Constitution. And I do not believe the State of
New York has done so in this case . . . . I dissent."¥

The Court had purposely postponed its release of this
opinion in anticipation of the inevitable controversy that
followed. Representative Robert L. Sikes of Florida said: "If
the Supreme Court were openly in league with the cause of
Communism, they could scarcely advance it more." "They put the
Negroes in the Schools,” bellowed Representative George W.
Andrews of Alabama, "and now they've driven God out."*® On the
same day that the Court struck down this simple prayer, said a
horrified representative froﬁ Indiana, the Court upheld the right
of homosexuals "to receive magazines about their common interests
through the mail.”*®

Two months after the ruling, the Jesuit periodical America

issued a statement that the Christian Century called a “thinly
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veiled threat . . . to frighten Jews into . . . silence on issues
involving the constitutional liberties of all citizens including

Jews.”®® America warned that:

The well-publicized Jewish spokesman, Leo Pfeffer,
and these Jewish agencies make no secret of their view
that “a favorable climate of opinion" will help stop
legislation providing grants or loans to church-related
institutions of higher learning. Thus, we see that
intense efforts are being made in some Jewish quarters
to close ranks and to exploit all the resources of
group awareness, purposefulness and expertise that are
to be found in the Jewish community.

It would be most unfortunate if the entire Jewish
community were to be blamed for the unrelenting tactics
of a small but vocal segment within it. In our own
opinion, therefore, responsible Jewish spokesmen should
make known the fact that the all-out campaign to
secularize the public schools and public life from top
to bottom, as that campaign is conceived and
implemented by Mr. Pfeffer and a few organizations,
does not represent the ideas of the whole
Jewish community.®!

A year later, the Court combined two cases dealing with
similar issues: Abington v. Schemmp and Murray v. Curtlette. In
the former, the Court struck down a program of daily Bible
reading at the start of the school day without comment. In the
latter, it rejected both Bible reading and the recitation of the
Lord's Prayer.®

In 1962, Republican congressman Frank Becker introduced an
amendment to allow prayer in public schools. 1In an article in

The Journal of Church and State, Pfeffer offered several reasons

why it was important to defeat this bill. The first was that
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“[i]lt threatened the integrity of the Bill of Rights.” To him,
this amendment would open the door to further incursions on our
fundamental freedoms. A second problem was the disastrous
effects this bill could have on Jefferson's “wall" by allowing
the states to intrude at will on religious freedom.®® Perhaps
reflecting painful experiences from his childhood, he added that
Becker's proposal would force non-Christian children to
participate in practices antithetical to their own personal
beliefs or suffer the ridicule of their schoolmates. Pfeffer
believed that this had the potential of threatening the school
system's integrity by introducing divisiveness through creed
competition.® Finally, he said that this Amendment had the
potential to hurt religion by forcing students to recite prayers
mechanically which would have the effect of stripping them of
their meaning. This would, in his view, reduce such activities
to mere rote exercises.® He concluded by listing a number of
organizations that were antagonistic to the proposed amendment.®®

In 1964, Pfeffer was invited back by Long Island

University's directors to accept the chairmanship of the
political science department at its Brooklyn campus. While
hoping to accept their offer, he did not want to give up his
leadership role in the American Jewish Congress. To solve this

dilemma, he prbposed that he serve part time in both capacities.
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His position in the AJC went from General Counsel to Special
Counsel. At the end of this period, his reputation exceeded that
of any other commentator on the establishment clause. Hilis views
and his version of history had been adopted by the Court and
would dominate constitutional interpretation for most of the next
two decades.?

Leo Pfeffer laid the foundations of the absolutist position
by responding to many of O'Neill's arguments. Drawing on his own
experiences, he brought to the debate a determination to
eradicate what he perceived to be a fundamental violation of
religious liberty caused by equal aid to religion. Although
Pfeffer built his arguments around Colonial history, the Virginia
debates, and the First Congress, he interpreted these documents
with a distinctly secular perspective, portraying the framers as
having his obsession for absolute separation between church and
state. He was convinced that the framers of the First Amendment
could never have intended to allow the states or the federal
government to force individuals to support or participate in
religious activities that violated their beliefs. It was
Pfeffer's conviction as much as his legal arguments that
contributed to the success of the absolutist position. At the
core of his legal reasoning was the maxim that state and

religious interaction always equaled corruption.
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CHAPTER IV
The New Accommodationists

But the greatest injury of the
“wall” notion is its mischievous
diversion of judges from the actual
intentions of the drafters of the
First Amendment. The “wall of
separation between church and slale”
is a metaphor based on bad

history, a metaphor which has
proved useless as a guide to
judging. It should be frankly and
explicitly abandoned.

Justice William Rehnquist
Wallace v. Jaffree (1985)

The Supreme Court’s rulings prohibiting prayer and
Bible reading in public schools prompted a scholarly
response that originated in the mid 1960svwith two

influential books: Mark DeWolfe Howe’s The Garden and the

Wilderness: Religion and Government in American

Constitutional History, and Chester James Antineau’s Freedom

from Federal Establishment: Formation and Early History of

the First Amendment Religion Clauses.! Both scholars

significantly broadened the establishment clause debate by

examining new historical sources, and both concluded that

56
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O’Neill had been right, that the framers had intended to
allow aid to religious institutions on an equal basis.

The new accommodationists emerged when Harvard Law
Professor Mark DeWolfe Howe delivered a series of lectures
on the issue of separation of church and state at the Frank
L. Weil Institute for Studies in Religion and the Humanities

at Hebrew Union College in 1964. These lectures were

published the next year under the title of The Garden and

the Wilderness. Howe argued that the Supreme Court’s

attempt to reduce the complex history behind the
establishment clause to a single precept calling for
absolute separation of church and state represented bad
history, bad logic, and bad law. Rejecting this
reductionist approach, Howe called on scholars and the Court
to broaden their examination of the origins of the First
Amendment so as to gain a better understanding of its
intent. By focusing only on Virginia sources and a few
isolated incidents in the colonial past, the Court had
adopted an unrealistic standard and had created chaos in
establishment clause interpretation.?

Howe went on to point out particular flaws in the
Court’s, and by implication, Pfeffer’s use of history. Most

troubling was the justices’ assumption that the principle of
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separation of church and state was designed to protect
religious minorities. Howe re-examined the writings of
Roger Williams and concluded not only that Williams had
originated the phrase “wall of separation” but also that the
idea of separation had emerged to protect the church from
state interference. Building on a complex Puritan theology,
Williams concluded that an established church inevitably
corrupted the faith by forcing both sinners and saints into
a single institution. The only way to insure religious
purity was to separate church and state. According to Howe,
Williams’ “wall of separation” was not intended to protect
minorities or prevent the government from promoting
religious ideas. It was simply designed to insure the
purity of the church. "By disregarding the theological
roots of the American principle of separation,” Howe wrote,
“the Supreme Court erred.”?

Howe also found serious problems with the Court’s
interpretation of the congressional debates leading to the
establishment clause. Reliance on the writings of Madison
and Jefferson led the justices to ignore “the prevailing
federalism” that shaped these debates. Howe was convinced
that a broader examination of the historical context would

reveal that the authors of the First Amendment and those who
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ratified it in the states only intended the establishment
clause to prohibit congress from interfering with state
religious practices.*

Although Howe’s book received mostly favorable reviews,
Leo Pfeffer wrote a negative critique of the monograph.®
Howe, in his view, presented many incisive points; however,
his anger directed at the Supreme Court resulted in several
historical inaccuracies. The most important of these had to
do with a key element in his thesis: the “wall of
separation” metaphor originated with Williams and that the
Supreme Court should therefore apply his theological
interpretation that sanctioned equal aid. To Pfeffer, the
idea of separation legitimately belonged to Jefferson so his
views should prevail. In addition, Pfeffer stated,
William57 vision of absolute separation between church and
state would have prohibited school prayers and other forms
of state assistance.®

The appearance of Chester James Antineau’s Freedom from

Federal Establishment: Formation and Early History of the

First Amendment Religion Clauses, also in 1964, marked a

milestone in the accommodationist position. Like Howe,
Antineau and his associates were animated by the recent

court rulings. The study’s purpose was to “set forth the
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American experience and attitudes that are relevant to a
clearer understanding of the religion clauses of the First
Amendment” independent of controversial Supreme Court
decisions.’” Its findings were based on the research of
scholars at the Institute for Church-State Law at Georgetown
University, and the copyright was held by the National
Catholic Conference.?®

Antineau’s book reshaped the absolutist-

accommodationist debate by significantly broadening the
historical sources under review. To this point,
accommodationist scholars had focused largely on a narrow
range of documents used by 0'Neill and Pfeffer. Antineau
argued that the First Amendment’s meaning could be
understood only by looking at the “true sense in which it
was adopted by the states.” This meant that analyzing the
debates within the state legislatures which ratified the
Bill of Rights would lead to a clearer understanding of the
First Amendment’s meaning. The problem faced by many
scholars, in Antineau’s view, was that few documents existed
from these assemblies; only Virginia maintained concise
debate records. Antineau believed that by analyzing other
contemporary records in each state, it was possible to make

an educated guess as to what motivated legislators to ratify
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the Bill of Rights and what its clauses meant in 1789. This
served as the core of his scholarship.’

Antineau c¢laimed that contemporary changes made in
several state constitutions indicated that the ratifiers
accepted the equal aid principle. The Delaware Constitution
of 1792 emphasized voluntary participation while allowing
state support for religion on a nonpreferential basis.

While debating the Bill of Rights, Pennsylvania altered its
1776 Constitution by adding “[t]lhat no preference shall ever
be given, by law, to any religious establishments or modes
of worship.” South Carolina’s 1778 Constitution emphasized
that “[a]ll Protestant Christians shall enjoy equal
religious and civil privileges.” The rapid ratification of
the Bill of Rights by the states and the absence of
prolonged debates over phrasing, indicated to Antineau that
the state representatives believed that the First Amendment
would bring no change in current practices. It would simply
insure that the federal government could not interfere with
these practices.?®

In addition, Antineau maintained that constitutional
amendments proposed by the state ratifying conventions to
the First Congress between 1787 and 1789 illustrated the

framers’ true intent which supported equal aid. New
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Hampshire submitted an amendment stating that “Congress
shall make no laws touching religion, or to infringe the
rights of conscience.” New York submitted a similar
amendment stating

That the people have an egqual, natural, and unalienable

right freely and peaceably to exercise their religion

according to their conscience; and that no religious

sect or society ought to be favored or established by

law in preference to others.!!
Virginia proclaimed that “no particular religious sect or
society ought to be favored or established, by law, in
preference to others.”! Maryland’s submission stated “That
there be no national religion established by law.” Rhode
Island likewise incorporated the statement “that no
particular religious sect or society ought to be favored or
established, by law, in preference to others” into its
constitution.?®’

Further evidence cited by Antineau showed that state
constitutions adopted between 1789 and 1825 contained
numerous provisions that were favorable to religion.
Delaware’s 1776 Constitution called for ™“no establishment of
any one sect . . . in preference to another.” It was -
reworded in 1792 to protect its citizens from multiple

establishments by adding “nor a preference be given by law

to any religious societies, denominations, or modes of
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worship.” New Jersey presented a similar constitution that
called for “no establishment of any one sect in the province
in preference of another.” New York, North Caroclina, and
Pennsylvania adopted similar versions of this position.?®

Antineau also showed that several legislatures
authorized church appropriations in the form of lotteries
and tax exemptions. Delaware enacted a bill that allowed
the trustees of a Presbyterian school to raise the sum of
$50,000. The New Jersey legislature summarily passed
legislation called “An Act Authorizing the Protestant
Episcopal Church to have a Lottery” which maintained that:

[Tlhey are hereby authorized and empowered to raise by

lottery, a sum not exceeding three hundred and fifty

pounds, to be appropriated . . . towards repairing and
completing the Church and Parsonage.!®
Pennsylvania also enacted legislation allowing a
Presbyterian Congregation in Montgomery to establish a
lottery to finance a school.?

Tax exemptions, Antineau believed, also allowed states
to provide money for religion. A Connecticut statute passed
in 1702 which remained effective until 1812 exempted
property used for the “maintenance of the ministry of the
Gospel.”'® A New York statute in 1786 authorized exemptions

to one Samuel Kirkland “in trusl [for any winistry of the

gospel, who may hereafter for the time then being be
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employed by the Oneida Indians to preach the gospel among
them.”!® South Carolina likewise excluded clergymen from
its tax rosters in 1812. The next year, the state
incorporated a proviso stating: “But nothing in this Act
contained shall be construed to impose any tax upon the
property or estate of a religious body.”?°

Antineau also provided evidence that states
accommodated religion through Sunday Blue Laws designed to
enforce the Sabbath’s sanctity. A 1784 Pennsylvania Law
imposed a five dollar fine or six days imprisonment for
participating in regular work activities on Sunday. To keep
travelers from disrupting Sunday services, this state also
allowed religious institutions “to extend and fasten chains
across the street” subjecting individuals to a thirty dollar
fine for violating the barrier. Both Massachusetts and New
Jersey enacted legislation requiring individuals to attend
church service. This illustrated, according to Antineau,
state willingness to prosecute individuals who violated
religious laws.?!

Antineau argued that states continued to grant
incorporation of churches well after the adoption of the

First Amendment. Both Massachusetts and New Hampshire

continued to establish Congregational churches denying tax
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exemptions to other religious groups like Baptists. States
like South Carolina granted legislative charters to Jewish
synagogues and Catholic churches because of an alteration in
its constitution requiring freedom of worship “without
discrimination or preference.”?? Congress similarly
attempted to establish a church in the town of Alexandria in
the District of Columbia. Madison vetoed this measure but
the congressional intent was clear. Members of Congress saw
no conflict between their action and the establishment
clause.??

Antineau broadened the accommodationist argument to
include documents and actions by the states which showed, in
his view, that the establishment clause allowed ample room
for state support of religion on an equal basis. In 1978,
Michael J. Malbin carried Antineau’s work a step further by
focusing new attention of the First Amendment debates in
congress.?? His speech-by-speech analysis led to the same
conclusion--the framers intended to allow equal aid to
religious groups.

Malbin, a resident journalist at the American
Enterprise Institute, drew attention to a number of
extraneous factors that helped to shape the congressional

debate. By examining the private correspondence of members,
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he showed the debate as part of a larger power struggle
between Federalists and Anti-Federalists, the former seeking
to shape congressional action on the Bill of Rights as a
means of gaining popular support for the new Constitution,
the latter seeking delay. Malbin also found evidence to
suggest that Madison avoided presenting his absolutist views
in the debates because of his political vulnerability in his
home district. After an extensive discussion of the
congressional debates, Malbin concluded that the final
language of the establishment clause contained “key
compromises on both the nation/state and aid/no aid
issues.”?® The most important compromise, in Malbin’s view,
was the choice of “an” over “the.”
This formation satisfied Madison’s desire to prohibit
indirect forms of discriminatory religious assistance
as well as direct establishment of a national church.
At the same time, the phrase “an establishment” seems
to ensure the legality of nondiscriminatory religious
aid. Had the framers prohibited “the establishment of
religion,” which would have emphasized the generic word
“religion,” there might have been some reason for
thinking they wanted to prohibit all official
preferences of religion over irreligion. But by
choosing “an establishment” over “the establishment,”
they were showing that they wanted to prohibit only
those official activities that tended to promote the
interests of one or another particular sect.?®

Malbin concluded that this showed the framers’ desire to

uphold Lhe egual aid principle.

In the early 1980s, Robert L. Cord drew on the research
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and ideas of Howe, Antineau and Malbin to fashion new and
comprehensive statement of accommodationist thought. His

Separation of Church and State: Current Fact and Historical

Fiction directly challenged Pfeffer’s interpretation and his
evidénce.” Like a modern day Martin Luther, he called for
the Supreme Court to go back to the original sources to
correct what he perceivéd to be heresy. Published by
Lambeth Press, a publisher of religious books, Cord’s
monograph quickly became standard reading material for the
New Right. William F. Buckley, Jr. wrote a forward arguing
that Cord’s work would shatter “beyond‘recovery the thesis
of Professor Leo Pfeffer, adopted by pretty much the last
few Supreme Court majorities.”?"

Much of Cord’s work concentrated on disputing Pfeffer’s
contentions regarding Madison and Jefferson. To Pfeffer,
Madison’s role in drafting the First Amendment was central,
so his interpretation of its wording was crucial. In Cord’s
account, Madison’s role is downplayed. Instead of being the
motivational force behind the entire process, Madison was
simply one of the debate's participants.?’

Responding to Pfeffer's claim that Madison's "Memorial

and Remonstrance" was singularly relevant in determining his

interpretation of Colonial establishments, Cord asserted
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that this document was irrelevant as a source of instruction
for future policy. The "Memorial," according to Cord, was
composed of ideological arguments which were typical during
the Revolutionary Era and were intended only to refute
Henry's bill.

Taken literally, most of Madison's "ideological"
arguments in the "Memorial" seem more derivative of the
call to revolution rather than the proper yardstick
against which to measure an appropriate separation
between Church and State in a real society where both
institutions must coexist.®®
Hence, Cord argued that scholars should rely on the
congressional debates to determine the framers' intent.
Next, Cord challenged Pfeffer's argument that
Jefferson's views remained constant. A major piece of
evidence cited by Cord was Jefferson's proposed treaty to
the Senate on October 31, 1803, calling for religious aid to
the Kaskaskia Indians.’® This, in Cord's view, directly
contradicted Pfeffer's statement that Jefferson believed
that all federal appropriations for religion were
unconstitutional. The important part of this treaty was
Article Three.
And whereas, The greater part of the said tribe have
been baptized and received into the Catholic church to
which they are much attached, the United States will
give annually for seven years one hundred dollars
towards the support a priest of that religion, who will

engage to perform for the said tribe that duties of his
office and also to instruct as many of their children
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as possible in the rudiments of literature. And the
United States will further give the sum of three
hundred dollars to assist the said tribe in erection of
a church.?*

Cord also questioned the relevance of Jefferson's writings
in determining original intent because of his absence during
the critical constitutional debates. Cord assumed that his
influence was minimal although he regularly corresponded
with James Madison. If his influence was minimal, then the
use of Jefferson's "Wall of Separation” metaphor in current
jurisprudence was questionable.?®?

Jefferson's "Bill for.Establishing Religious Freedom,"
in Cord’s view, had been taken out of context by Pfeffer.
It was the first of five consecutive bills dealing with
religion introduced in the Virginia Assembly. Two of these
clearly called for government support of religion. The
former, "A Bill for Punishing disturbers of religious
Worship and Sabbath Breakers," was introduced into the
Virginia Assembly on October 31, 1785. This bill prohibited
the arrest of clergymen while performing religious services
and also authorized the punishment of individuals who
labored on Sundays. The third paragraph read:

If any person on Sunday shall himself be found

labouring at his own or any other trade or calling, or
shall employ his apprentices, servants or slaves in

labour, or other business, except to be in the ordinary
household offices of daily necessity, or other work of
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necessity or charity, he shall forfeit the sum of ten
shillings for every such offence, deeming every
apprentice, servant, or slave so employed, and every
day he shall be so employed as constituting a distinct
offence.™

This legislation also provided governmental enforcement to
ensure that individuals attended religious services. It
passed the Virginia Assembly in 1786.%

The latter was called "A Bill for Appointing Days of
Fasting and Thanksgiving." 1Its provisions allowed the
government to specify days of fasting and thanksgiving.
There were punitive damages for failure to conform.

Every minister of the gospel shall on each day so to be

appointed, attend and perform divine service and preach

a sermon, or discourse, suited to the occasion, in his

church, on pain of forfeiting fifty pounds for every

failure, not having a reasonable excuse.3®
While never enacted, this bill, in Cord's view, clearly
contradicted Jefferson's refusal to issue Thanksgiving
Proclamations during his presidency and Madison's statement
against such bills in his "Detached Memoranda." Cord argued
that Jefferson's refusal and Madison's "Memoranda"
represented a later change in both men's views.? Cord
believed that, at the time of the adoption of the First
Amendment, neither man felt that such proclamations violated

an acceptable degree of separation.

Cord and the other new accommodationists clearly
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expanded the original O'Neill argument by bringing new
evidence to the debate. Howe began this movement by
questioning Pfeffer's and the Court's interprctation of the
"wall of separation" metaphor. Since it began with Roger
Williams, Howe argued that the Court should offer a
theological translation which supported equal aid to
religion. Antineau's work expanded the debate by
introducing evidence from state constitutions before,
during, and after the Federal Constitution's creation.
Malbin sought to show that the framers intended equal aid to
religion. Placing this debate in the context of the
Fedealist and Anti-Federalist controversy, he maintained
that time considerations prevented a more explicit
constitutional statement. The period ended with Cord's work
which attempted to show that the Supreme Court erred by
distorting the historical record and by failing to consult
contemporary sources. These sources provided ammunition for
the emerging conservative agenda.

An important factor in the acceptance of
accommodationism in establishment clause cases was the
election of Ronald Reagan in 1980. A key source of his
political support came from the New Right, a conservative

movement emerging during the late 1970s that advocated a
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return to traditional wvalues. Called the "Great
Communicator," Reagan often incorporated the
accommodationist interpretation in his speeches. For
example, on September 18, 1982, Reagan delivered a radio
address in support of the School Prayer Amendment filled
with references to the framers' beliefs. He concluded by
saying that "The Founding Fathers felt so strongly that they
enshrined the principle of freedom of religion in the First
Amendment of the Constitution. The purpose of it was to
protect religion from the influence of government and to
guarantee, in its own words, 'the free Exercise of
religion.’"3®

It is not surprising that a President so able to
captivate a nation wou;d alter establishment clause
jurisprudence. The Supreme Court began to reflect the
President's Wishes by using accommodationist history during
its 1983-1984 term. The Court ruled that legislative
chaplains were constitutional in Marsh v. Chambers(1983) .°%
Chief Justice Warren Burger held that legislative prayer had
an unbroken tradition traced to the Colonial period. In
Lynch v. Donnelly(1984), the Burger Court more explicitly
espoused the equal aid principle by upholding the

constitutionality of municipally supported nativity
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scenes.?? The trend climaxed in Justice Rehnquist's dissent
in Wallace v. Jaffree(1985)in which he adopted much of the
accommodationist scholarship.?’ Although the Supreme Court
rejected the equal aid principle in the next term,
accommodationist research continued to be an important

factor in establishment clause law.
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Chapter V
The Absolutist Response

A scholar or judge who presents his
interpretation [of the
establishment clause] as the one
and only historical truth, the
whole historical truth, and nothing
but the historical truth, deludes
himself and his readers.

Leonard W. Levy, The Establishment
Clause (1986) .1

From the early 1950s through the 1970s, Leo Pfeffer
dominated church-state litigation. His scholarship helped
inform the Supreme Court’s understanding of the
establishment clause and his legal expertise shaped the
strategies of the American Jewish Congress and the American
Civil Liberties Union in bringing cases before the Court.
By the mid 1980s, however, the prominence of the new
accommodationist scholarship, the growing complexity of
church-state litigation and Pfeffer’s declining health
diminished his influence. Mark D. Stern, an attorney for
the AJC, described both Pfeffer’s influence and the new

complexity of the field.
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Leo [Pfeffer] used to be the person for the Jewish
community. . . . He was the great guru of all this and
brought all the other groups along, including the ACLU,
which was then still oriented to other civil liberties
issues. And that's the way things were for years and
years. Leo ran the show.

That's not true anymore and hasn't been for some
time. There isn't any dominant personality to
direct litigation now--the volume and complexity of
litigation makes that impossible. Also--this is
important--there are several groups now that have the
capacity to litigate in some way, including [the] ADL
and [AJ] Committee, plus at least half a dozen other
groups outside the Jewish community that I consider
competent. We all feel free to disagree with each
other because we all think we're right, something that
was not the case in Leo's day. People in the other
agencies might have felt that way, but that was kept
from Leo. Even if it wasn't, he wouldn't hear of it.
No one who claimed to be on the same side as Leo
Pfeffer dared to tell him that he was wrong in public.
Organizational differences that were once hushed out of
deference to Leo or because of him are now in the open
And they're legitimate and cannot be denied

In his absence, the absolutist school struggled to find new
direction.

In January 1985, Attorney General Edwin Meese IIT
called on the Supreme Court to abide by “original intent"
sparking a new round of debates in establishment clause
jurisprudence. He argued that the historical context in
which the Constitution was written was well known through
"pamphlets, newspapers, and books,” that the framers’ intent
in the First Amendment was relatively easy Lo define, and

that neither document was intended to prevent the states or
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the Federal Government from promoting religion.’ Meese's
speech was countered by Justice William Brennan who argued
that the historical records were too ambiguous to provide
clear answers.® While the nonpreferentialists rallied
behind Meese, the absolutists united behind William Brennan
and the historian Leonard W. Levy. A Pulitzer prize-winning
author and Humanities Professor at Claremont, Levy has been
referred to as "one of the best constitutional historians”

of our time.® Levy’s The Establishment Clause: Religion and

the First Amendment was designed to both revitalize
absolutist scholarship and refute the works of Cord,
Antineau, and the other accommodationists.®
Nonpreferentialists, Levy noted, failed to realize that
BAmerican establishments differed from European. James
O'Neill had defined establishments as "A single church or
religion enjoying formal, legal, official; monopolistic
privileges through a union with the government of the
state," failing to consider, according to Levy, events that
transpired in colonial and revolutionary America.’ Prior to
the American Revolution, European-like single establishments
existed only in the southern colonies of Virginia, Maryland,
North Carolina, and Georgia, where all individuals were

taxed to support the Episcopal Church. States like Rhode
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Island, Pennsylvania, Delaware, and New Jersey never
established a religion. New York, Massachusettsﬁ
Connecticut, and New Hampshire had a diversifiéd religious
pattern including what have come to be known as "multiple
establishments,"” or state support of several denominations.
Levy showed that at least six states developed this
technique which relied on taxpayers to designate the
Protestant church that as to receive their support. The
American interpretation of the term “establishment,” in his
view, was different from European definitions because of
this alternate environment. Levy concluded that "An
establishment of religion in America at the time of the
framing of the Bill of Rights meant government aid and
sponsorship of religion, principally by impartial tax
support of the institutions of religion, the churches."®
This is what the First Amendment sought to prohibit.

He next turned to Cord's argument that Madison
supported equal governmental aid to religion. He began by
examining the claim that Madison was protesting only against
support of a single establishment in his "Memorial and
Remonstrance." "Presumably," Levy maintained, "we are
supposed to believe that if the bill taxed Jews for the

support of a rabbi and Roman Catholics for the support of a
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priest, Madison would have supported it." The problem, in
his view, was that Jews and Catholics were non-existent in
Virginia during the Colonial period. Levy asserted that "as
a matter of principle he [Madison] opposed any kind of an
'establishment of religion.'" Madison would have, in his
view, offered emendations broadening the bill to include all
religions if he supported the equal aid principle.’ Levy
argued that to Madison, “religion was a wholly private
matter beyond the scope of civil power either to restrain or
support.”! This meant that all governmental attempts to
ald religion were unconstitutional. Levy concluded that two
words summed up Madison’s entire argument: “pray
privately.”'!

Levy maintained that Malbin's reliance on the framers'
use of "an" instgad of "the" was irrelevant. 1In Jefferson's
letter to Samuel Miller explaining his reasons for refusing
to issue Thanksgiving and fasting proclamations, Levy noted
that Jefferson misquoted the establishment clause by
substituting "the" for "an."!? In Levy's view, it was
revealing that Jefferson believed that Presidential
proclamations were illegitimate. Madison likewise failed to
properly quote the establishment clause in a presidential

address to Congress in which he declared the clause to say
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"religious establishments."'® This showed, in Levy's view,
that the framers placed little importance on the exact
wording of Lhe clause.

Levy also responded to Cord's argument that Jefferson's
treaty with the Kaskaskia Indians which allowed government
financial backing of religion showed that Jefferson
supported the equal aid principle. Levy noted that Native
Americans enjoyed a unique relationship with the federal
government which allowed for the legal allotment Qf such
aid. Since Indians were not formally granted citizenship
until 1924, the government was not confined by the First
Amendment in its relationship with indigenous populations.
Levy concluded that Native Americans "had an anomalous
status as members of domestic dependent nations, neither
citizens nor aliens.!

Levy next examined accommodationist arguments that
Jefferson intended the "wall of separation" metaphor to
prohibit only federal aid to religion. Accommodationists,
in his view, properly noted that Jefferson supported aid to
religion at the state level in the form of fasts and
thanksgiving proclamations. Nonetheless, he asserted that
"[tlwo centuries of experience have altered the

constitutional status of the original widespread state
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support of religion, just as history has wiped out formal
state establishments." 1In addition, LeVy argued that the
Fourteenth Amendment's incorporation doctrine transformed
the First Amendment's relationship to the states. This
meant that the actions of the framers of the First Amendment
were less important in determining the proper connection
between religion and the government of the United States.?®

Levy's book received sharp criticism from
accommodationists. Gerard Bradley described the book as a
"sermon preached to a choir of polemicists on one side of
the dispute.” For all the accusations that Levy made
against accommodationists' use of historical sources,
Bradley accused him of also failing to correctly interpret
the historical record. For instance, Bradley maintained
that Levy gave his readers the wrong date concerning
Anglican disestablishment in Virginia; he also accused him
of failing to note that North Carolina declined to establish
a religion after disestablishment. Relying on earlier
studies, Bradley argued that Levy erred by stating that the
framers took no position in the school issue. He concluded
that "Levy positively garbles the South Carolina and Georgia
stories, but his most egregious sin is his stubborn refusal

to draw the obvious, but inhospitable, conclusions to
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stories he does reliably report."!®* Levy wrote a second
edition of his work published in 1994 in response Eo these

criticisms.'’
Most scholars associate Levy’s book with Thomas Curry’s

The First Freedoms: Church and State in America to the

Passage of the First Amendment.'® Curry, an Episcopal

priest of the Diocese of Los Angeles, studied under Levy at
Claremont Graduate School. Curry's book covered the
colonial, revolutionary, and constitutional period that
ended with the First Amendment debates in 1791. Following
recent scholarship on this subject, he attempted to show the
framers' intent by looking at church and state trends in
their historical context. His views quickly won the respect
of absolutist scholars.?®

Yet while Curry added refinements to Levy’s arguments,
he added little new to the substantive debate. By the
middle of the 1980s, absolutists and accommodationists were
still at odds, and mounting frustration was leading some
scholars, like Douglas Laycock, the Fulbright and Jawoski
Professor of Law at the University of Texas at Austin, to
call for the Court to follow a position of judicial
neutrality in establishment clause cases.?’

Pfeffer, during one of his last public appearances in
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1989, predicted the end of the absolutist position.?' The
problem was that this posifion never fully reco?ered from
the Court’s “conservative revolt” during the 1984 term.?*
Although good scheolars, neither Levy nor Curry could provide
the personal charisma that Pfeffer brought to this position.
Instead of reinforcing many of Pfeffer’s arguments, they
spent most of their energy refuting the new
accommodationists' attacks. This involved the framers'
actions beyond the debates inside the Virginia Assembly and
the First Congress. Both scholars added an absolutist
definition to documents that accommodationists perceived as
supporting their view. Although their work breathed life
into this movement, it could not sustain the position from
outside attacks. Absolutism went into the nineties in a

weakened form.
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CHAPTER VI
Constitutional Pluralism and Original Intent

[Wlhen you have eliminated the
impossible, whatever remains,
however improbable, must be the
truth.

Sir Arthur Conan Doyle
The Complete Sherlock Holmes
(1930)

A brief survey of the major authors in the absolutist
and accommodationist debate over the establishment clause’s
proper interpretation reveals the difficulty in using
history as a legal standard. Each interpretation of the
establishment clause has set forth a conflicting version of
the past that seems to be equally supported by the
historical record. Over the last four decades, each view
has_uncovered documents that appear to contradict the
other’s version of American history. The question that
remains is: Should the Supreme Court discontinue this form
of interpretation?!

The absolutist position has the advantage of protecting

the American government from excessive entanglement with

89
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religion in which the framers warned against. It is,
however, impossible to separate all state and religious
interaction because religion is an important part of the
American national character. Accommodationist scholars have
convincingly shown that the framers advocated some form of
aid to religion by their actions in the First Congressional
debates, the constitutional changes made by several state
legislatures, and the immediate history following the
Constitutional Era. To ignore this aspect of history would
bypass important American religious and political
traditions.

‘The accommodationist position, however, also suffers
from many flaws. First of all, the question arises of how
we define religion, and do religions which fail to fit into
a specified mold deserve to benefit from this "preferred
position." For instance, should the government provide
equal aid to religious groups whose practice of animal
sacrifice violates animal protection laws or those whose use
of controlled substances violate drug laws? Conversely, as
Leo Pfeffer argued, the judicial body could establish a
Christian definition which would have the effect of
sanctioning discrimination against Jews, Moslems, and

others. The most important question perhaps is whether
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government interaction would heighten or lessen the American
religious experience.

Many scholars now maintain that originalism is an
unworkable source of constitutional interpretation because
the tools for discovering the framers' intent are
nonexistent. First of all, it is unclear which historical
figures can be designated as the "framers." Are all
delegates' views relevant or only a select few? Can the
document itself be viewed as expressing the majority’s view
or does it represent a dominant clique? Does one focus on
the Congressional committees that drafted the First
Amendment, the members of Congress who approved it, the
state legislatures who ratified it, or the general societal
attitudes of the era that gave birth to it? And finally,
should the views of the Fourteenth Amendment's framers and
ratifiers also be considered relevant for their role in
shaping the "due process" clause that the Court eventually
applied to this area of law??

A second problem, as the absolutist and
accommodationist debate highlights, is determining what
documents are relevant. Are personal correspondences and
unpublished manuscripts as important as official utterances?

Should scholars rely on congressional proceedings which have
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been edited as the main source for the framers’ views?
Scholars like Richard Epstein argue that the congressional
record is devoid of a clear "intent" for courts to follow.
Even if the records were complete, individuals would apply
their own interpretation causing chaos in this legal area.’

Finally, many argue that the framers could never have
anticipated present constitutional issues that have
materialized during the twentieth century. To resolve these
difficulties, the framers intended the Constitution to
evolve over time. Since many of the framers were lawyers
educated in the British common law tradition, they expected
the Constitution to be interpreted to apply to changing
circumstances using current societal assumptions. From
their own experiences of a revolution from the mother
country, they recognized that they could never write laws
that would cover future problems.? An example of this
appeared when Madison signed the National Bank into law
twenty years after he first opposed it on constitutional
grounds because of general societal acceptance.®

An alternative to original intent is judicial activism
or letting judges use their discretion in cases. Although
judicial activism is essential to constitutional evolution,

many argue that the framers’ views are still necessary to
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this area of constitutional law for safeguarding the
legitimacy of judicial review. First, it requires judges to
begin with a "base line" in constitutional interpretation.
Secondly, the framers' intent requires that judges employ
"core values" which are ingrained in American traditions.
Thirdly, it sets forth the boundaries of argument in legal
areas like the establishment clause. Although each position
in the absolutist and accommodationist debate offers an
alternate interpretation to specific documents, its
advocates agree to certain parameters that must be followed.
Finally, originalism provides objective rules for judges to
follow which free them from incorporating personal attitudes
into constitutional law.®

Many scholars argue that originalism also safeguards
our republican form of government. It protects the framers’
vision by defending against absolute majority rule. They
contend that the Court’s role is to protect the Constitution
by going back to historical sources when its provisions fail
to provide clear answers to legal anomalies. Moreover, it
employs lessons of the past that the framers carried into
the Constitutional Congress and the First Congress learned
by decades of struggle and centuries of religious conflict.’

Perhaps the most important reason for staying with
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original intent is because it has become a well-established
precedent since Everson. This mode of interpretation was
firmly set by Engle v. Vitale when Justice Hugo Black wrote
that the framers “knew the anguish, hardship and bitter
strife that could come when zealous religious groupé
struggled with one another to obtain the Government’s stamp
of approval.”® Sympathetic accommodationist judges like
Warren Burger and William Rehngquist have also based their
decisions on the historical record. Even William Brennan,
an adversary of original intent, supported this view in such
cases as Murray v. Curlette and Abington v. Schemmp.® For
these reasons, originalism remains an important resource in
establishment clause interpretation.

So what is a proper standard for legal interpretation?
University of Kentucky Law School Professor John T. Valauri
has offered a solution to the present establishment clause
conundrum. He believes that the problem with the present
theory is that it requires its advocates to give their
loyalties to one position over another without considering
the important aspects of the other interpretation. Instead,
he argues that scholars should take the middle ground, using
elements from both positions that conform to a case’s

particular requirements. This would eliminate the need to
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search for absolute answers to constitutional disputes.?®

The search for this middle ground is likely to continue
as is the debate between absolutists and accommodationists.
Constitutional commitments, like religious beliefs, allow
for only limited compromise, and the historical record is
unlikely to provide conclusive answers. Clearly, the
Constitution’s framers believed that judges should apply its
provisions to current problems. Evidence suggests that they
supported aid to religion in a moderate form while warning
against the abuses that could arise from too much
interaction. It was also probably their intent to leave
many cases to judicial discretion. So future judges will
pick and choose between the absolutist and accommodationist
positions much as they have in the past, but it is doubtful
that they will ever solve the dilemma of establishment

clause interpretation.
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Notes

1. The present attack on original intent began with Paul
Brest’s “The Misconceived Quest for the Original
Understanding” which first appeared in Baylor University Law
Review in 1980. Unlike earlier criticism, he maintained
that the historical record was hopelessly flawed. This
position was partially adopted by second generation
absolutists. (See chapter five) Paul Brest, “The
Misconceived Quest for the Original Understanding,”
reprinted in Interpreting the Constitution: The Debate over
Original Intent, ed. Jack N. Rakove (Boston: Northeastern
University Press, 1990): 227-263. One of his most
influential disciples was H. Jefferson Powell who wrote the
important article, “The Original Understanding of Original
Intent,” reprinted in Ibid., 53-116.

2. Brest, 234-236.

3. Brest, 229-203.

4. Powell, 58-61.

5. Powell, 68-69.

6. Frank Guiluzza, "The Practical Perils of an Original

Intent-Based Philosophy: Originalism and the Church-State
Test Case," Drake Law Review 42 (1993): 3409.

7. See Earl Maltz, “Foreword: The Appeal of Originalism,”
Utah Law Review 773 (1987): 773-805.

8. Engel v. Vitale, 370 U.S. 421 (1%962), 435, ft. 21.

9. Abington School District v. Schempp, 374 U.S. 203 (1%863),
237-240 (Brennan, J. Concurring).

10. John T. Valauri, “The Concept of Neutrality in
Establishment Clause Doctrine,” University of Pittsburgh Law
Review 48 (Fall 1986): 83-151.
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